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INVITATION TO TENDER (ITT).

TENDER NO: KEPHIS/T/16/2024-2025 DATE: 28 MAY , 2025

CONTRACT NAME: PROPOSED CONSTRUCTION OF OFFICE BLOCK FORMRHS EMBU REGION-PHASE ONE

The Kenya plant health inspectorate service inwégded bids forProposed Construction of Office Block for
KEPHISEmbu RegiorPhase Onasstipulatedbelow;

No | Tender No Item Description Class ofNCA Pre-tender site Closing Date
Registration visit venue, date | &Time
Required & time
1 KEPHIS/T/16/2024 | Proposed Construction| NCA 5 & above | KEPHIS Embu 11" June
2025 of Office Block for Region office on | 2025at10.30
Kephis Embu Region 6" June2025 from | AM.
Phase One 11.AM to 12.
00P.M

1. Tendering will be conductedinder open competitive methodNationa) using a standardizetender
documentTenderings opentoallg u a | andirgedestedrenderers

2. Qu a |l andieterestedendereranay obtainfurtherinformationandinspectthe TenderDocumentsduring
o f y c e 08A0doull F0@hours at theaddresgivenbelow.

3. Tender documents may be viewed and downloaded for free from the websitéenders.go.ker Website:
www.kephis.org. Tenderers who download the tender document must forward their particulars immediately
to supplies@kephis.otg facilitate any further cldiication or addenduiendersshall be quotedbein Kenya
Shillings and shall include all taxes.Tendersshall remainvalid for 126 daysfrom the date of openingof
tenders.

4.  All Tenderanust be accompanied bytender Securitpf Kenya Shillings1,000000.00 Only
5. TheTenderershallchronologicallyserializeall pagef thetenderdocumentsubmitted.

6. Completedtendersmust be deliveredto the addresshelow on or before[insert ime and date]. Electronic
Tenderswill not bepermitted.

7. Tendersvi 'l be opened i mmediately after the deadline
time s p e c ilatere Tenderswill be publicly openedin the presenceof the Tenderers'designated
representatives whthooseto attendat the addresdelow.

8. Latetenderswill berejected.

9. Theaddressereferredto aboveare:

A. Address for obtaining further information and for purchasing tender documents

The Managing Director

Kenya Plant Health Inspectorate service
P. O. Box 49592 00100 GPO Nairobi
Email: supplies@kephis.org

B. Address for Submission of Tenders.

The Managing Director
Kenya Plant Health Inspectorate service
P. O.Box 49592 00100 GPO Nairobi

THE MANAGING DIRECTOR
KENYA PLANT HEALTH INSPECTORATE SERVICE


http://www.tenders.go.ke/
http://www.treasury.go.ke/
http://www.pfmr.go.ke/
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SECTION | - INSTRUCTIONS TO TENDERERS

GENERAL PROVISIONS
Scope oftender

TheProcuringEntity asd e y 1inghd Appendixto Conditionsof Contractinvitestenderdor WorksContract
as described in the tender documents. TheTendarme,
Documentares p e c in theslDS.

Throughouthis tenderingdocument:

a) Thetermi i wir i t meargammunicatedn written form (e.g., by mail, e-mail, fax, including if
s p e c in yhe TS, distributedor receivedthroughthe electronieprocurementystemusedby the
ProcuringEntity) with proof of receipt;

b) if thecontextsorequiresfi s i n gnedndi p & uandaiteversa;

c) A D a meanscalendarday,unlessotherwises p e ¢ asyi 8 d s iDraegy & 8usinessDay is any day
thatis ano f y warkdng day of the ProcuringEntity. It excludeso f y publa holidays.

Fraud and corruption

The ProcuringEntity requirescompliancewith the provisionsof the Public Procuremenand AssetDisposal

Act , 2015, Section 62 nDeclaration not to engag
include a declaratiothatthe personshall not engagéan any corruptor fraudulentpracticeanda declaration

that the person orhis or her subcontractorsare not debarredfrom participatingin public procurement
proceedings.

The Procuring Entity requirescompliancewith the provisions of the Competition Act 2010, regarding
collusive practices in contracting. Any tenderer found to have engaged in collusive conduct shall be
di squal i ye candoomidl sanctionamayrbairhposed.To this effect, Tendersshall be requiredto
completeandsignt h e A C eofindépgndeaTiermleD e t e r miannexedo theFormof Tender.

Tenderers shall permit and shall cause their agents (whether declared or not), subconstgtors,
consultants, servicproviders,suppliers,and their personnelto permit the ProcuringEntity to inspectall
accountsrecords and other documents relating to any initial selection procesg, @l i ycat i on
tender submission, proposal submission, and contract performance (in the case of award), and to have the
audited by auditors appointég the ProcuringEntity.

Unfair Competitive AdvantageFai r ness and transparency in the t
their Afyliates competing for a speciyc assignn
provided consultingervicegelatedto this tender.To thatend,the ProcuringEntity shallindicatein the Data
Sheetand makeavailableto all they r nogetherwith this tenderdocumentall in formationthat would in
thatrespectgive suchy r amyunfair competitiveadvantag®vercompetingy r ms .

Eligible tenderers

A Tenderemaybeay r thatis a privateentity, a stateownedenterpriseor institution subjectto ITT 3.8, 0r

an individualor any combinationof suchentitiesin the form of ajoint venture(JV) underan existingagree
mentorwith theintentto enterin to suchanagreemensupportedy a letter of intent. In the caseof a joint

venture, all members shall be jointly and severally liable for the execution of the entire Contract in
accordance with the Contraetrms.The JV shallnominatea Representativerho shall havethe authorityto
conductall businesgor and on behalf of any and all the members of the JV during the tendering process and,
in the event the JV is awarded the Contract, during contract execution. Members of a joint venture may nc
also make aindividual tender, be a subcontractor in a separate tender or be part of another joint venture fol
the purposes of the sarender.Themaximumnumberof JV membershallbes p e c in theelDS.

Public Of y cdd the Procuring Entity, their Spouses,Child, Parent,Brothersor Sister. Child, Parent,
Brotheror Sisterof a Spousetheir businessassociatesr agentsandy r ms / o r g & which they haven s

a substantiabr controlling interestshall not be eligible to tenderor be awardeda contractPu b | i ¢ Of y
arealsonotallowedto participatein any procuremenproceedings.

A Tenderer shal/l not have a conpict of i nterest
di s g u altandeeerthay be consideredo havea c o n |of imtdrestfor the purposeof this tendering

2



process, ithetenderer:



34

35

36

37

38

39

a) Directly orindirectly controls,is controlledby or is undercommoncontrolwith anothertenderer;
b)  Receiveor hasreceivedanydirectorindirectsubsidyfrom anothertenderer;
c) Hasthesamdegalrepresentativasanothetenderer;

d) Hasa relationshipwith anothertendererdirectly or throughcommonthird parties,that putsit in a
position toi n p u theiten@erof anothertendererori n p u thedecesionsof the ProcuringEntity
regardingthis tenderingprocess;

e) Anyofitsa f y | pafidipatechsa consultanin the preparatiorof the designor technical
s p e c i ydf thegdodsor worksthatarethe subjectof thetender;

f) Anyofitsa f y | hasbeeehsed (or is proposedo behired) by the ProcuringEntity asa consultant
for Contractimplementation;

g) Would be providing goods, works, or na@onsulting services resulting from or directly related to
consulting services for the preparati oTendeor [
Document;

h)  Has aclose business or personal relationship with senior management or professional staff of the
ProcuringEntity who hastheability toi n p u #ebiddingprocessand:

i) Aredirectly or indirectly involvedin the preparatiorof the Tenderdocumentors pe c i yafat i
the Contractand/orthe Tenderevaluationprocesf suchcontract;or

i) May be involved in the implementationor supervisionof such Contractunlessthec onpi ct
temming fromsuchrelationshiphasbeenresolvedin a manneracceptabléo the ProcuringEntity
throughout theenderingorocessaandexecutionof the Contract.

A tenderershall not be involved in corrupt, coercive,obstructiveor fraudulentpractice.A tendererthatis
proven tohavebeeninvolvedin anyof thesepracticeshallbeautomaticalld i s qual i yed

A Tenderer (either individually or as a JV member) shall not participate in more thdiemater except for
permitted alternative tenders. This includes participation as a subcontractorin other Tenders. Such
participation shalkesultin thed i s q u a | of all Temderisrowhich they r m involved. Membersof a
joint venturemay not alsomakean individual tender,be a sulb-contractorin a separatéenderor be part of
anotherjoint venturefor the purposeof the sameTenderA y r thatis notatendereror aJV membemay
participateasa subcontracton morethanonetender.

A Tenderermay have the nationality of any country, subjectto the restrictions pursuantto ITT3.9.
ATenderer shalbedeemedo havethe nationalityof a countryif the Tendereiis constitutedjncorporatecr
registeredn and operates in conformity with the provisions of the laws of that country, as evidenced by its
articles of incorporation(or equivalentdocumentsof constitution or association)and its registration
documentsasthe case maybe. This criterion also shall apply to the determinationof the nationality of
proposedsubrcontractoror sub-consultantgor any partof the ContractincludingrelatedServices.

A Tenderer that has been debarred from participating in public procurement shall be ineligible to tender or b
awarded a contract. The 1i st of debarred yr ms
www.ppra.go.ke

A Tenderer that is a statevned enterprise or a public institution in Kenya may be eligible to tender and be
awardedContract(s)pnly if it is determinedy the ProcuringEntity to meetthefollowing conditions,.e. if it

i) A legalpublic entity of Governmentnd/orpublic administration,

i) ynancially autonomous and not receiving any s
entity or Governmentand,;

(i)  Operatingunder commercial law and vested with legal rights and liabilities similar to any commercial
enterpriséo enablet competewith y r rimghe privatesectoron anequalbasis.

Firmsandindividualsshallbeineligibleif their countriesof origin are:
(@) Asamatteroflaworo f y cegutationsKenyaprohibitscommerciakelationswith thatcountry;

(b) By anactof compliancewith a decisionof the United NationsSecurityCouncil takenunderChapter
VII of the Charterof the United Nations,Kenyaprohibitsanyimport of goodsor contractingof works
or services fronthatcountry,or any paymentgo any country,personor entity in thatcountry.
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A tenderer shall provide such documentary evidence of eligibility satisfactory to the Prdtniitpgas
the Procuring Entity shall reasonably request.

Foreign tenderers are required to source at least forty (40%) percent of their contract irgoyisligs, local
sub-contractsandlabor) from citizen suppliersand contractors.To this end,a foreign tenderershall provide

in its tender documentary evidence that this requirement is met. Foreign tenderers not meeting this criterio
will be automaticallyd i s q u drformat®mrequiredto enablethe Procuring Entity determineif this
condition is met shall be provided for this purposein A SECT IIION EVALUATION AND
QUALIFICATIONCRITERIAl t em 9 0.

Pursuantto the eligibility requirementsof ITT 3.10, a tenderis considereda foreign tenderer,if it is
registeredin Kenya and has less than 51 percent ownership by nationals of Kenya and if it does not
subcontract ofimdividualsmeretiganl0 gercem®wf the contractprice, excludingprovisional
sums.JVs areconsideredas foreigntenderersf the individual membery r megjisteredn Kenyahaveless

51 percentownershippynat i onal s of Kenya. The JV shall not
percent of the contract price, excluding provisicswahs.

The National ConstructionAuthority Act of Kenya requiresthat all local and foreign contractorsbe

registered witithe National ConstructionAuthority andbe issuedwith a RegistrationC e r t i bgfarethieye
canundertake angonstructionworksin Kenya.Registrationshall not be a conditionfor tender,but it shall

be a condition of contractawardand signature. A selectedtenderershall be given opportunityto register
before such award and signatureof contract. Application for registrationwith National Construction
Authority maybeaccesseffom thewebsitewww.nca.go.ke

The Competition Act of Kenya r e q\enturearslertakimgs whichh r ms
may prevent, distort or lessen competition in provision of services are prohibited unless they are exempt i
accordance with the provisions of Section 25 of@eenpetitionAct, 2010 JVs will be required to seek for
exemption from the CompetitioAuthority. Exemptionshall not be a conditionfor tender,but it shallbe a
conditionof contractaward and signature. A JV tenderer shall be given opportunity to seek such exemption
as a condition of award and signature of contract. Application for exemption from the Competition Authority
of Kenya may be accesstrdm thewebsitewww.cak.go.ke

A Kenyantenderesshallbeeligible to tenderif it providesevidenceof havingf u | yhis/heetak obligations
by producingvalid tax compliancec e r t ioytaxaxemptionc e r t iisguedby the Kenya Revenue
Authority.

Eligible goods,equipment,and services

Goods,.equipmentndservicedo be suppliedunderthe Contractmay havetheir origin in any countrythatis
not ineligible under ITT 3.9. At the Procuring Entity's request, Tenderersmay be requiredto provide
evidenceof the originof Goods,equipmentndservices.

Any goods,works and productionprocessesvith characteristicghat have beendeclaredby the relevant
national environmental protection agency or by other competent authority as harmful to human beings and t
the environmenghallnot be eligible for procurement.

Tenderer's responsibilities

The tenderer shall bear all costs associated with the preparation and submission of his/her tender, and t
ProcuringEntity will in no caseberesponsibler liable for thosecosts.

Thetendereratthetenderer'®wn responsibilityandrisk, is encouragedo visit andexamineandinspectthe
Site of the Works andits surroundingsand obtainall information that may be necessaryor preparingthe
tenderand enteringnto a contractfor constructionof the Works. The costsof visiting the Site shall beatthe
tenderer'swn expense.

The Tendererandany of its personnebr agentswill be grantedpermissionby the ProcuringEntity to enter
upon itspremisesandlandsfor the purposeof suchvisit. The Tenderershallindemnify the ProcuringEntity

againstall liability arisingfrom deathor personainjury, lossof or damageo property,andany otherlosses
andexpenses incurreaka resultof theexaminatiorandinspection.


http://www.nca.go.ke/
http://www.cak.go.ke/

54  Thetenderershall providein the Formof TenderandQu a | i yldfocantation,apreliminarydescriptionof

the proposedvork methodandscheduleincludingcharts,asnecessargr required.

B. CONTENTS OF TENDER DOCUMENTS

6.0

61

62

63

70

71

72

73

Sectionsof Tender Document

The tender document consists of Par t sbeldw,and2vhicha n d
shouldbereadin conjunctionwith any Addendaissuedn accordancevith ITT 10.

PART 1: Tendering Procedures

Sectionl T InstructionstoTenderers

Sectionll T TendeDataSheet(TDS)

Sectionlll - EvaluationandQu al i ycat i on
Criteria SectiorlV T Tendering~orms

PART 2: Works' Requirements

Section V- Bills of Quantities
SectionVI-Speci ycati ons
Section VII- Drawings

PART 3: Conditions of Contract and Contract Forms

Section VIII- General Conditions (GCC)
SectionlX - SpecialConditionsof Contract
SectionX- ContractForms

Thelnvitationto TendeMoticeissuedby the ProcuringEntity is not part of the Contractdocuments.

Unless obtained directly from the Procuring Entity, the Procuring Entity is not responsiblefor the

completenessf the Tenderdocumentyesponseso requestfor c | a r i ythe mihutesoha,pre-arranged
site visit andthoseof the preTendermeeting(if any), or Addendato the Tenderdocumentin accordance
with ITT 10. Incaseof any contradictiondocumentsobtaineddirectly from the Procuring Entity shall

prevail.

The Tenderer i s expected to examine all Tenderst r u
Documentand to furnish with itsTenderall information and documentation as is required byTaeder
document.

Cl ar i yof Bendér Datument,Site Visit, Pre-tender Meeting

A Tendererequiringanyc | a r i pfeha TenderDocumentshall contactthe ProcuringEntity in writing

atthe Procuringentity'saddress p e ¢ in thesT@S or raiseits enquiriesduring the pre-Tendermeetingif
provided for in accordance with ITT 7.2. The Procuring Entity will respond in writing to any request for
clariycati on, provided that such r equEDStprioritosther e c ¢
deadline for submission of tenders. The Procuring Entity shall forward copies of its response to all tenderer
who have acquirethe Tenderdocumentsn accordancevith ITT 7.4,including a descriptionof the inquiry

but without identifying its source.lIf sos p e c iny{he @DS, the Procuring Entity shall also promptly
publishitsresponsat t he web padgbS i Gdmtuil ded hien ctltae i ycat i o
essential elements of thBender Documents,the Procuring Entity shall amendthe Tender Documents
following theproceduraunderITT 8 andITT 22.2.

The Tendererat the Tenderer'sown responsibilityandrisk, is encouragedo visit and examineandinspect

the site(s)f therequiredcontractsandobtainall informationthat may be necessaryor preparinga tender.
Thecosts ofvisiting the Site shallbe atthe Tenderer'®wn expenseThe ProcuringEntity shall specifyin the

TDS if a prearranged Site visit and or a pender meeting will be held, when and where. The Tenderer's
designated representative is invited to attend eapanged site visit and a prender meeting, as the case
may be. The purposef the site visit and the pretendermeetingwill be to clarify issuesandto answer
guestion®on anymatter thatmayberaisedatthatstage.

The Tenderer is requested to submit any questions in writing, to reach the Procuring Entity not later than the

6



74

75

80

81

82

83

periods p e cin thesrDS beforethe meeting.

Minutesof a pre-arrangedsite visit andthoseof the pretendermeetingif applicablejncludingthetext of the
guestionsaskedby Tendererandtheresponsegiven,togethemwith anyresponsepreparedafterthe meeting,

will be transmitted promptly to all Tenderers who have acquired the Tender Documents. Minutes shall nc
identify the source of the questions asked.

TheProcuringentity shall al so promptly publishanonymizedno name$ Minutes of the pre-arrangedsite

visit and those of the piee nder meeting at t héDSweBbnyamedi yeat
TenderDocuments that may become necessary as a result of theranged site visit and those of the-pre
tender meetinghallbe madeby the ProcuringEntity exclusivelythroughtheissueof an Addendumpursuant

to ITT 8 andnotthroughthe minutesof the pre-Tendermeeting Non-attendancat the pre-arrangedsite visit

andthe pretendemeetingwill notbeacausdord i s q u a |of affendeteri 0 n

Amendment of Tender Documents

At any time prior to the deadline for submission of Tenders, the Procuring Entity may amé&eddbe
Documentdy issuingaddenda.

Any addendum issued shall be part of TrenderDocuments and shall be communicated in writing to all
who have obtained th@ender Documents from the Procuringntity. The Procuring Entity shall also
promptly publisnthe addendunon the ProcuringEntity'swebsitein accordancevith ITT 7.5.

Togive Tenderers reasonable time in whicletce an addendum into account in preparing their Tenders, the
ProcuringEntity shouldextendthe deadline for the submissiorof Tenderspursuanto ITT 22.2.

C. PREPARATION OF TENDERS

90

Costof Tendering

The Tenderershall bear all costsassociatedvith the preparationand submissionof its Tender,and the
Procuring Entity shall not be responsible or liable for those costs, regardless of the conduct or outcome of th
tendering process.

10.0 Language of Tender

110

111

12

The Tender,aswell asall correspondencand documentgelatingto the tenderexchangedy the tenderer

and the ProcuringEntity, shall be written in the English Language.Supportingdocumentsand printed
literature that are part of theTendermay be in another language provided they are accompanied by an
accurate and notarized translatiohthe relevantpassagesto the English Language in which case,for
purpose®f interpretatiorof the Tender suchtranslationshallgovern.

DocumentsComprising the Tender

The Tendershallcomprisethe following:

a) Formof Tendemreparedn accordancevith ITT 12;

b) ScheduleéncludingpricedBill of Quantitiescompletedn accordancevith ITT 12andITT 14;
c) TenderSecurityor TenderSecuringDeclarationjn accordancevith ITT 19.1;

d) AlternativeTenderjf permissiblejn accordancevith ITT 13;

e) Authorizatonwr i tt en conyr mati on a Uéentlemorcommitthejenderer;n s i g n
accordancevith ITT 20.3;

f) Qual i y decanmemtangidencan accordancevith ITT 17 establishinghe Tenderer's
gual iy cperformthe Gonttadif its Tenderis accepted;

g) Conformity:atechnicalproposain accordancevith ITT 16;
h) Any otherdocumentequiredin the TDS.

In addition to the requirements under ITT 1IT&nderssubmitted by a JV shall include a copy of the Joint
VentureAgreement entered into by all members. Alternatively, a letter of intent to execute &eluime
Agreement in the event of a succes3fehdershall be signed by all members and submitted witiéreler,

7



together with a copy of the proposed JV Agreement. Change of membership and conditions of the JV prior t
contractsignaturewill renderthetenderliabldordi squal i ycati on.



12.0Form of Tender and Schedules

12.1

12.2

131

132

133

134

140

141

142

143

144

145

146

The Form of Tenderand Schedulesjncluding the Bill of Quantities shall be preparedusing the relevant

forms furnishedin SectionlV, Tendering~orms.Theformsmustbe completedwith out anyalterationgo the
texttand no substitutes shall be accepted except ac
in with the informationrequested.The Tenderershall chronologically serialize all pagesof the tender
documentsubmitted.

The Tenderershall furnishin the Form of Tenderinformationon commissionsandgratuities,if any,paid or
to be paidto agentsor anyotherpartyrelatingto this Tender.

Alternative Tenders
Unlessotherwises p e c in theelDS, alternativeTendersshallnot be considered.

When alternative times for completion are explicitly invited, a statement to that effect will be included in the
TDS, and the method of evaluating different alternative times for completion will be described in Section I,
EvaluationandQu a | i yCeitaria.i o n

Except as provided under ITT 13.4 below, Tendererswishing to offer technical alternativesto the
requirementsof the TenderDocumentsmusty r price the Procuring Entity's designas describedin the
TenderDocumentsand shall further provide all information necessary for a complete evaluation of the
alternative by the Procuringntity, i ncl udi ng dr awi ngs, design <calc
breakdown of prices, and proposed construati@thodologyand otherrelevantdetails.Only the technical
alternativesif any,of the Tenderemwith the Winning Tenderconformingto the basictechnicalrequirements
shallbeconsideredy the ProcuringEntity.

Whens p e c in theTdDS, Tenderersare permittedto submitalternativetechnicalsolutionsfors pe ci y e ¢
partsof theWorks,andsuchpartswill bei d e n inithg T8, aswill the methodfor their evaluating,and
described irBectionVIl, Works'Requirements.

Tender Pricesand Discounts

The pricesanddiscounts(including any price reduction)quotedby the Tendereiin the Form of Tenderand
in the Billof Quantitiesshallconformto therequirements p e c helpve d

The Tenderer shall vyl 1 i nWorksal¢seribed ia thel BillpfrQuantdiss. Itentsr &
againstwhich norateor priceis enterecby the Tendereshallbe deemedtoveredby theratesfor otheritems

in the Bill of Quantitiesandwill not be paidfor separatelyoy the ProcuringEntity. An item not listedin the

priced Bill of Quantitiesshall be assumedo be not includedin the Tender,and providedthat the Tenderis
determined substantially responsivetwithstanding this omission, the average price of the item quoted by
substantially responsivéendererswill be addedto the Tenderprice and the equivalenttotal cost of the
Tendersodetermineawill be usedfor price comparison.

The price to be quotedin the Form of Tender,in accordancevith ITT 12.1, shall be the total price of the
Tenderjncludinganydiscountsoffered.

The Tenderer shall quote any discounts and the methodology for their application in the Femderin
accordancevith ITT 12.1.

It will bes p e c inYhe TDS if the ratesand prices quotedby the Tendererare or are not subjectto
adjustment duringhe performanceof the Contractin accordancevith the provisionsof the Conditionsof
Contract.except incasewherethe contractis subjecttop u ¢ t u antladjostmentsnoty x erite.In such
a case,the Tenderer shalfurnish the indices and weightingsfor the price adjustmentformulaein the
Scheduleof AdjustmentData and theProcuring Entity may require the Tendererto justify its proposed
indicesandweightings.

Where tenders are being invited for individual lots (contracts)or for any combination of lots (packages),
tenderers wishing to offer discounts for the award of more than one Contract shall specifyTiarttieithe

price reductions applicable to each package, or alternatively, to individual Contracts within the package
Discounts shall be submitted in accordance with ITT 14.4, providedighdersfor all lots (contracts) are
openedatthesametime.
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All duties,taxes,andotherleviespayableby the Contractorunderthe Contract,or for any othercauseas of
the date30 daysprior to the deadlinefor submissiorof Tendersshallbeincludedin the ratesandpricesand
thetotal TenderPricesubmittedby the Tenderer.

Currencies of Tender and Payment
Thecurrency ies) of the Tenderandthe currency ies)of paymentshallbethe same

Tenderersshall quote entirely in Kenya Shillings. The unit ratesand the prices shall be quoted by the
Tenderelin theBill of Quantitiesentirelyin Kenyashillings.
a) A Tendererexpectingto incur expendituresn other currenciesfor inputsto the Works suppliedfrom
outside Kenydreferredto asii t foreign currencyr e q u i r eshab (if sosalboyved in the TDS)
indicatein the Appendix torenderthe percentage(s) of tiieenderPrice (excluding Provisional Sums),
needed by the Tenderer for the payment of such foreign currency requirements, limited to no more tha
two foreign currencies.
b) The rates of exchange to be used by the Tenderer in arriving at the local currency equivalent and th
percentage(sinentionedn (a) aboveshallbes p e c byyhe Tendereiin the Appendixto Tenderand
shall bebasedon the exchangeate providedby the CentralBank of Kenyaon the date30 daysprior to
the actual dateof tenderopening.Suchexchangerate shall apply for all foreign paymentsunderthe
Contract.
Tenderersnay be requiredby the ProcuringEntity to justify, to the ProcuringEntity's satisfactiontheir local
and foreign currency requirements, and to substantiate that the amounts included in the unit rates and pric
and shown in the Schedule of Adjustment Data in the Appendhederare reasonable, in which case a
detailed breaklown of the foreigncurrencyrequirementshallbe providedby Tenderers.

DocumentsComprising the Technical Proposal

The Tenderershall furnish a technical proposalincluding a statementof work methods, equipment,
personnel, schedulend any otherinformation as stipulatedin SectionlV, TenderForms,and ins uf y c i e n
detail to demonstrate the@dequacyof the Tenderer'sproposalto meet the work's requirementsand the
completiontime.

DocumentsEstablishing the Eligibility andQu a | i y ofahe Teodersr

Tenderers shall complete the FormTader,included in SectioV, TenderForms, to establish Tenderer's
eligibility in accordancevith ITT 4.

In accordancevith Sectionlll, EvaluationandQu a | i yGCoiteria,toestablishtsq u a | i ytepertfoimo n s
the Contracthe Tenderershall provide the information requestedn the correspondingnformation sheets
included inSectionlV, TenderForms.

If amarginof preferenceppliesass p e c in gceoddancevith ITT 33.1,nationaltenderersindividually or
in joint ventures,applying for eligibility for national preferenceshall supply all information requiredto
satisfythe criteriafor eligibility s p e ¢ in gceodlancevith ITT 33.1.

Tenderers shall be asked to provide, as part of
of ownership,as shall be requiredto determinewhether,according tathec | a s s i egtablsheibyp the
ProcuringEntity, a particularcontractoror groupof contractorsy u a | fory marginof preferenceFurther
theinformation will enablethe ProcuringEntity identify any actualor potentialc o n [ofiintetestin relation

to the procurement and/azontract management processes, or a possibility of collusion between tenderers,
and thereby help to preveminy corrupti n p u énnrelagion to the procurementprocessor contract
management.

The purpose of the information describedTT 174above overrides any cl ai me
tenderer may have. There can be no circumstance
information relating to its ownership and contrc
wor k and receive public sector funds. Thus, cony

j ust i Yocaarendeveridailure to disclose,or failure to providerequiredinformationon its ownership
and control.

The Tenderer shall provide further documentary proof, information or authorizations that the Procuring
Entity may requestin relation to owner ship and control which in formation on any changesto the
informationwhich was providedy the tendererunderITT 6.4. The obligationsto requirethis information
shall continuefor the durationof the procuremenprocessandcontractperformanceandafter completionof
the contract,if anychangeo the informationpreviouslyprovidedmayrevealac o n fofiintetestin relation
to theawardor managemerf the contract.

10



177 All information provided by the tendererpursuantto theserequirementamust be complete,currentand
accurate as at the date of provision to the Prociiiy. In submitting the information required pursuant to
these requirementshe Tenderershall warrant that the information submittedis complete,current and
accurateasat thedateof submissiorto the ProcuringEntity.

178 If atendererfails to submit the information required by theserequirementsjts tenderwill be rejected.
Similarly, if the ProcuringEntity is unable aftertaking reasonablstepso verify to areasonablelegreethe
information submittedby atenderepursuanto theserequirementsthenthetenderwill berejected.

179 If information submitted by a tenderer pursuant to these requirements, or obtained by the Procuring Entity

(whether through its own enquiries, through not
interest which could materially and i mproperly L
managemenprocessthen:

i) If theprocuremenprocesss still ongoing,thetenderewill bedisq u a | fros theprocuremenprocess,

i) if thecontracthasbeenawardedo thattendererthe contractawardwill besetasidependinghe
outcomeof (iii),

iii) thetenderer will be referred to the relevant law enforcement authorities for investigation of whether the
tendereior any otherpersonshavecommittedany criminal offence.

1710 If atenderersubmitsinformationpursuanto theserequirementshatis incomplete jnaccurateor out-of-date,
or attemptgo obstructthev e r i y graxdssthentheconsequencdd T 17.8will ensuaunlessthetenderer
can show to the reasonable satisfaction of the Procuring Entity that any such act was not material, or was dt
to genuinesrrorwhich wasnot attributableto the intentionalact, negligenceor recklessnessf thetender.

18.0 Period of Validity of Tenders

18.1. Tendersshall remainvalid for the TenderValidity periods p e ¢ in theTdDS. The TenderValidity period
startsfrom the datey x efat the Tendersubmissiondeadline(as prescribedby the Procuring Entity in
accordancevith ITT 22). At endervalid for a shorterperiodshallberejectedby the ProcuringEntity asnon
responsive.

18.2 In exceptional circumstances, prior to the expiration off émelervalidity period, the Procuring Entity may
requestTendererdo extendthe period of validity of their Tenders.Theequestand the responseshall be
madein writing. If a TenderSecurityis requestedn accordancevith ITT 19, it shall alsobe extendedor
thirty (30) days beyond the deadline of the extended validity period. A Tenderer may refuse the reques
without forfeiting itsTendersecurity.A Tenderergrantingthe requestshall not be requiredor permittedto
modify itsTender.

190 Tender Security

191 The Tenderer shall furnish as part ofiendereither a TendeSecuring Declaration or BenderSecurity as
S p e c inyhe TDS, in original form and, in the caseof a TenderSecurity,in the amountand currency
s p e c inythe @DS. A TenderSecuringDeclarationshall use the form includedin SectionIV, Tender
Forms.

192 If aTenderSecurityiss p e c pussweaiko ITT 19.1,the TenderSecurityshallbea demandyuaranteén any
of thefollowing formsatthe Tenderer'®ption:

) cash;
i) abankguarantee;

iii)  aguarantedy aninsurancecompanyregisteredandlicensedby the InsuranceRegulatoryAuthority
listed bythe Authority;

(iv) aguaranteéssuedbyay n a niestitwtionapprovedandlicensedby the CentralBankof Kenya,from
a reputablesource andaneligible country.

193 If an unconditional bank guarantee is issued by a bank located outside Kenya, the issuing bank shall have
correspondenbanklocatedin Kenyato makeit enforceableThe TenderSecurityshall be valid for thirty
(30) daysbeyondthe original validity periodof the Tender,or beyondany period of extensionf requested
underITT 18.2.
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If a TenderSecurity or TendeBecur i ng Decl aration i s s pendeingted |
accompaniedby a substantiallyresponsivelenderSecurityor TenderSecuringDeclarationshall be rejected
by theProcuringEntity asnonresponsive.

faTenderSecur ity i s speci yelendgSecurstyobunsuccdssiul TeriddrersisBall e,
returned as promptly as possible upon the successful Tenderer's signing the Contract and furnishing tt
PerformanceSecurity and any other documentsrequiredin the TDS. The Procuring Entity shall also
promptly returnthe tendersecurityto the tenderersvherethe procuremenproceedingsare terminated all
tendersvere determinedonresponsiver a bidderdeclinesto extendtendervalidity period.

The TenderSecurity of the successflienderesshall be returned as promptly as possible once the successful
Tenderer has signed the Contract and furnished the required Performance Security, and any other docume
requiredin the TDS.

The TenderSecuritymay be forfeited or the TenderSecuringDeclarationexecuted:

a) if a Tenderer withdraws iffenderduring the period ofenderv a | i di t y s Peedereopthel by
Formof Tenderpor anyextensiorthereto providedby the Tendererpr

b) if thesuccessfulendereffails to: -
i) signtheContractin accordancevith ITT47; or

i) furnishaPerformancé&ecurityandif requiredin the TDS, andanyotherdocumentsequiredin
the TDS.

Wheretendersecuringdeclarationis executedthe ProcuringEntity shall recommendo the PPRAtodebar
the Tendereifrom participatingin public procuremenasprovidedin the law.

The TenderSecurityor the TenderSecuringDeclarationof a JV shallbein the nameof the JV that submits

the Tender If the JV has not been legally constituted into a legally enforceable JV at the time of tendering,
the TenderSecurity or the TenderSecuringDeclarationshall be in the namesof all future membersas
namedn the letterof intentreferredto in ITT 4.1andITT 11.2.

A tenderershallnotissueatendersecurityto guaranteétself.
Format and Signing of Tender

The Tenderer shall prepare one original of the documents comprisifigrideras described in ITT1and
clearly mark it AORI GI NAL. 0 Alternative Tender s
markedi AL T E RN A Tin additiorg the Tenderershall submit copiesof the Tender,in the number

s p e cin theT®dS andclearly markthemii C O P ¥ thé eventof any discrepancybetweerthe original

andthe copies, theriginal shallprevail.

Tenderers shall mar k as A CONTFehderBMhT IcAL o sa lclo niyndfear
business. This may include proprietary information, trade secrets,oommer ci al or ynan
information.

The original andall copiesof the Tendershall be typedor writtenvin indelibleink andshall be signedby a
person dulyauthorizedto sign on behalf of the Tenderer.This authorizationshall consistof a written
c o nyr naast i sopni the DS dnd shall be attachedo the Tender.The nameand position held by
eachpersonsigningthe authorizatioomustbe typedor printedbelowthe signature All pagesof the Tender
whereentriesor amendmentiave beemadeshallbe signedor initialed by the personsigningthe Tender.

Incasethe Tendereiis a JV,the Tendershall be signedby anauthorizedepresentativef the JV on behalfof
the JV, andso asto be legally binding on all the membersas evidencedby a power of attorneysignedby
theirlegally authorizedepresentatives.

Any interlineation, erasures, or overwriting shall be valid only if they are signed or initialed by the person
signing the Tender.

12



D. SUBMISSION AND OPENING OF TENDERS

210 Sealingand Marking of Tenders

211 The Tenderer shall deliver tHenderin a single sealed envelope, or in a single sealed package, or in a single

212

20

21

22

sealedcontainerbearingthe nameand Referencenumberof the Tender,addressedo the ProcuringEntity
anda warning not to open before the time and dateT&rderopening date. Within the single envelope,
packageor containerthe Tendereshallplacethe following separatesealedenvelopes:

a) in an envelope or package or contai neiTentesgs k e d
describedn ITT 11;and

b) in anenvelopeor packageor containemarkedi C O P | &l 8qujredcopiesof the Tender;and
c) if alternativeTendersarepermittedin accordancevith ITT 13, andif relevant:

) in an envelope or packageAdJERNATWETENDERO mat ke
alternativeTender;and

i) in the envel ope or packaA-EERNATIVETOEOWN aE Roe,r amalr kr
copiesof thealternativeTender.

Theinner envelopes or packages or containers shall:
a) bearthenameandaddres®f the ProcuringEntity,
b) bearthenameandaddres®f the Tendererand

c) bearthenameandReferencenumberof the Tender.

If an envelopeor packageor containeris not sealedand markedas required,the Procuring Entity will
assumeno responsibility for the misplacement or premature opening ofé¢heer.Tendersmisplaced or
opened prematurelyill notbeaccepted.

Deadlinefor Submissionof Tenders

Tendersmustbe receivedby the ProcuringEntity atthe addresss p e c in theTdS andno later thanthe

date andti me aTDS.oMhenesas pyeecdin yihe @D®, tenderersshall have the option of

submitting their Tenders electronically. Tenderers submittingenders electronically shall follow the
electronicTendersubmissiorprocedures p e ¢ in thesTDS.

The ProcuringEntity may, at its discretion,extendthe deadlinefor the submissiorof Tendersoy amending
the TendeDocumentsinaccordancgith ITT 8, in which caseall rights and obligationsof the Procuring
Entity and Tenderergpreviously subjectto the deadlineshall there after be subjectto the deadlineas
extended.

23.0 Late Tenders

240

241

242

243

The ProcuringEntity shallnot considerany Tenderthatarrivesafterthe deadlinefor submissionofendersijn
accordance with ITT 22. Anyenderreceived by the Procuring Entity after the deadline for submission of
Tendersshallbe declaredate, rejected andreturnedunopenedo the Tenderer.

Withdrawal, Substitution,andMo d i y cdd Tenders

A Tenderemay withdraw, substitute or modify its Tendeafterith as beensubmittedby sendinga written
notice, duly signed by an authorizedrepresentativeand shall include a copy of the authorizationin
accordancewith ITT 20.3, (exceptthat withdrawal notices do not require copies). The corresponding
substitutionormo d i y mfathe Tendermustaccompanyherespectivavritten notice.All noticesmustbe:

a) prepared and submitted in accordance with ITT 20 and ITT 21 (except that withdrawals notices do nof
require copies), and in addition, the respective envelopes shall be clearly makedT HDRA WAL ,
ASUBSTI TUWIMGIN, Fol CAandl ON; 0o

b) receivedby the ProcuringEntity prior to the deadlineprescribedor submissiorof Tendersjn
accordance withT' T 22.

Tendergequestedo be withdrawnin accordancevith ITT 24.1shallbereturnedunopenedo the Tenderers.

NoTendetmay b e wit hdrawn, substituted, or modi yed i
Tendersandthe expirationof the periodof Tendervalidity s p e c¢ lbyyhe Teendereron the Form of Tender

13



or any extensiothereof.
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51

52

54

255

256

57

258

259

21

262

23

Tender Opening

Exceptin thecasess p e c in JTE 28andITT 24.2,the ProcuringEntity shall publicly openandreadout

all Tendersreceivedby the deadline,at the date,time andplaces p e c in yhe TDS, in the presenceof
Tenderers' designatekpresentativesvho choosesto attend. Any s p e celegtronic Tender opening
proceduresequiredif electronicTenderinds permittedin accordancevith ITT 22.1,shallbeass p e ciny e d
theTDS.

First, envelopes markedl WI T HD R A \WHall be opened and read out and the envelopes with the
correspondingTendershall not be openedbut returnedto the Tenderer.No Tenderwithdrawal shall be
permitted unlessthe correspondingwithdrawal notice contains a valid authorizationto requestthe
withdrawalandis read outat Tenderopening.

Next, envel opes marked ASUBSTI TUTI ONO shall be
correspondindgrenderbeing substituted, and the substitulemhdershall not be opened, but returned to the
TendererNo Tendersubstitutionshall be permittedunlessthe correspondingsubstitutionnotice containsa

valid authorizatiorio requesthe substitutionandis readout at Tenderopening.

Next, envelopegnarkedd MOD | F | C Ashall 2 Npienedand readout with the correspondingrender.
No Tendermodi ycati on shall be permitted wunless the
aut horizationtoreques Tendempenmgli ycati onandi sreadout

Next, all remainingenvelopesshall be openedone at a time, readingout: the nameof the Tendererand
whet her t here i s alendeoPdde,yperadt {(contract) ift apmicabte oinclading any
discounts and alternativ@enders;the presenceor absenceof a Tender Security or TenderSecuring
Declarationjf required; anény otherdetailsasthe ProcuringEntity may considerappropriate.

Only Tenders, alternativ€endersand discounts that are opened and read otieatleropening shall be
consideredurtherfor evaluation.The Form of Tenderand pagesof the Bill of Quantities(to be decidedon

by the tender opening committee) are to be initialed by the members of the tender opening committee
attending the opening.

At the TenderOpening,the ProcuringEntitys hall neitherdiscussthe merits of any Tendernor rejectany
Tender(exceptfor late Tendersijn accordancevith ITT 23.1).

The ProcuringEntity shallprepareminutesof the TenderOpeningthatshallinclude,asa minimum: -

a) thenameof the Tenderaandwhetherthereis awithdrawal,substitutionormo di ycat i on;
b) theTenderPrice,perlot (contract)if applicablejncludinganydiscounts;

c) anyalternativeTenders;

d) thepresencerabsencef aTenderSecurity, ifnewasrequired,;

e) numberof pagesf eachtenderdocumensubmitted.

The Tenderers' representatives who are present shedigoested to sign the minutes. The omission of a
Tenderer's signature on the minutes shall not invalidate the contents and effect of the minutes. A copy of tr
tenderopeningregistershallbe distributedto all Tenderers.

EVALUATION AND COMPARISON OF TENDERS

Conydentiality

Information relating to the evaluationof Tendersand recommendatiorof contractaward shall not be
disclosedto Tenderersor any other personsnot o f y ¢ icandetngdwith the Tender processuntil
informationon Intentionto Awardthe Contractis transmittedo all Tenderersn accordancevith ITT 43.

Any effort by aTenderet o i npuence t he Pr ocur i fegder®mCoritracyawardn t |
decisiongmayresultin therejectionof its tender.

Not withstandingITT 26.2, from the time of tenderopeningto the time of contractaward,if a tenderer
wishesto contacthe ProcuringEntity on any matterrelatedto thetenderingprocessit shalldo soin writing.
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271

272

280

281

290

201

202

293

294

300

301

302

303

Cl ar i yof Bendero n

Toassist in the examination, evaluation, and ¢ omy
ProcuringEntity may, at its discretion,askany tendererfor ac | a r i ypfdtaténdeogiven areasonable

time for aresponseAny ¢ | ar i pwubraittedby atendererthat is not in responsdo a requestby the
ProcuringEntity shallnot be consideredThe ProcuringEntity's requestfor ¢ | a r i yand the response
shallbein writing. No change, including any voluntary increase or decrease, in the prices or substance of the
tender shall be sought, offereat,permitted,exceptto ¢ o n ythre correctionof arithmeticerrorsdiscovered

by the ProcuringEntity in theevaluationof thetendersjn accordancevith ITT 31.

If atendererdoesnot providec | ar i yofiw temderloy she dateandtime setin the ProcuringEntity's
requesforc | ar i ytsTandémmyberejected.

Deviations,Reservations,and Omissions

During theevaluationof tendersthefollowingd e y n iapplye n s

a) A De v i astadepantuwrdromtherequirements p e c in thedetiderdocument;

b) A Re s e r e setting of limiting conditions or withholding from complete acceptance of the
requirements p e c in thegdethderdocumentand

c) N Omi s ssthefaldreto submitpartor all of theinformationor documentatiomequiredin the
Tenderdocument.

Determination of Responsiveness

The Procuring Entity's determination of a Tender's responsiveness is to be basetbatetiis of the tender
itself,asd e y meTd 11.

A substantially responsiv@enderis one that meets the requirements of Trenderdocument without
material deviationreservation,or omission.A material deviation, reservation,or omissionis one that, if
acceptedyould:

a) Affectin anysubstantialvay the scopeguality, or performancef the Workss p e c in theCdntract;

b) limit in any substantialvay,inconsistent with the tender document, the Procuring Entity's rights or the
tenderer'sbligationsunderthe proposedontract;

c) if rectiyed, would unfairly affect the competi
responsivetenders.

The ProcuringEntity shallexaminethe technicalaspectof the tendersubmittedin accordancevith ITT 16,
to conyrm that al | r Véorksl Requizements thave bedn me&t evithouit any matédial
deviation,reservatioror omission.

If atenderis not substantiallyresponsiveo the requirement®f the tenderdocumentjt shall be rejectedby
the Procuring Entity and may not subsequently be made responsive by correction of the material deviatior
reservationpr omission.

Non-material Non-conformities

Providedthat a tenderis substantiallyresponsivethe ProcuringEntity may waive any non-conformitiesin
the tender

Providedthata Tenderis substantiallyresponsivethe ProcuringEntity may requesthat the tenderersubmit

the necessary information or documentation, within a reasonable period of time, to rectifiateoial non
conformitiesin the tenderrelatedto documentatiomequirementsRequestingnformationor documentation

on such norconformities shalhot be related to any aspect of the price of the tender. Failure of the tenderer
to complywith therequesimayresultin therejectionof its tender.

Providedthata tenderis substantiallyresponsivethe ProcuringEntity shallrectify @ u a n t hoprmaaberiad
nonconformities related to thEenderPrice.Tothis effect, thelenderPrice shall be adjusted, for comparison
purpose®nly,tor e p thepitice of a missingor nonconformingitem or componentn themanners peci y e c
in the TDS.
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312

313

32.0

330

331

332
333

334

340
Al

342

A3

H1

Arithmetical Errors

The tendersumassubmittedandreadout during the tenderopeningshall be absoluteandy n ardshallnot
be thesubjectof correction,adjustmenbr amendmenin anyway by anypersonor entity.

Provided that th&enderis substantially responsive, the Procuring Entity shall handle errors on the following
basis:-
a) Any error detected if considered a major deviation that affects the substance of the tender, shall lead t
di squaliycat i aesmfsivchet ender asnon
b) Any errorsin the submittedtenderarising from a miscalculationof unit price, quantity, subtotaland
total bidpriceshallbe&onsideredas a major deviationthat affectsthe substancef the tenderand shall
leadtod i s g u a |of theterrdérdsmomnresponsiveand
c) if thereis adiscrepancyetweenvordsandy g u rtheanpuntin wordsshallprevail

Tenderershallben o t iofjapyérrordetectedn theirbid duringthen o t i y af amard.o n
Conversion to Single Currency

For evaluationandcomparisorpurposesthecurrency ies) of theTendershallbeconvertedn to asingle
currency itledDseci yed

Margin of Preferenceand Reservations

A margin of preference may be allowed onllgen the contract is open to international competitive tendering
whereforeign contractorsareexpectedo participatein thetenderingprocessandwherethe contractexceeds
the value/threshold p e c in theRdgulations.

A marginof preferenceshallnotbeallowedunlesst iss p e c soin thelTDS.

Contractsprocuredon basis of international competitive tendering shall not be subjectto reservations
exclusive tos p e qiloypsasprovidedin ITT 33.4.

Whereit is intendedto reservea contractto asp e ¢ igrgup of businessegthesegroupsare Small and
Medium EnterprisesVomenEnterprisesyouth EnterprisesandEnterprise®f persondiving with disability,
asthecase may be), and who are appropriatel yTDSegi s
aprocuring entityshallensurethattheinvitationto tenders p e ¢ i indicatdsthayonly businessesry r ms
belongingtot h e s m@upargekyible to tender.No tendershallbereservedo morethanonegroup.If

not sostatedin the Invitationto Tenderandin the Tenderdocumentsthe invitation to tenderwill be opento

all interestedenderers.

Nominated Subcontractors

Unlessotherwisestatedin the TDS, the ProcuringEntity doesnotintendto executeanys p e clenjeatof

the Works by subcontractorsselected/nominatedby the Procuring Entity. Incase the Procuring Entity
nominatesa subcontractothe subcontract agreement shall be signed by the Subcontractor and the Procuring
Entity. The main contract shall specify the working arrangements between the main contractor and the
nominated subcontractor.

Tendereramay proposesub-contractingup to the percentageof total value of contractsor the volume of
worksa s s p ia the TS Subcontractorproposedy the Tendereishallbefully g u a | foryheirgarts
of theWorks.

1

Domestic subcontractor's qualiycations Warksanleds n o
their specializegbartsof the Workswerepreviouslydesignatedo by the ProcuringEntity in the TDS ascan

be met by subcontractors referred to hereafter as 'Specialized Subcontractors', in which case, the
gual i ycat i ons Subfontradoepropsedytheddndemalybeaddedothequal i ycat i
of theTenderer.

Evaluation of Tenders

The ProcuringEntity shall usethe criteriaand methodologiedisted in this ITT and Sectionlll, Evaluation
and Qu a ICritgri@ Mototheyavaluationcriteriaor methodologieshall be permitted.By applyingthe
criteria andmethodologieshe ProcuringEntity shall determinethe Lowest EvaluatedTenderin accordance
with ITT 40.
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3H2

3H3

3H4

36.0

370

Toevaluatea Tenderthe ProcuringEntity shall considerthe following:

a) Priceadjustmentn accordancevith ITT 31.1(iii); excludingprovisionalsumsandcontingenciesif
any,butincluding Dayworkitems,wherepricedcompetitively;

b)  priceadjustmentlueto discountsofferedin accordancevith ITT 14.4;

c) converting the amount resulting from applying (a) and (b) above, if relevant, to a single currency in
accordancevith ITT 32;

d) priceadjustmentluetog u a n t nopraaketialon-conformitiesin accordancevith ITT 30.3;and

el any additional eval ulbSamed Sactioors Islpleci Feal uat
Criteria.

The estimatedeffectof the price adjustmenprovisionsof the Conditionsof Contractappliedoverthe period
of executiomof the Contract,shallnotbe consideredn Tenderevaluation.

Wherethe tenderinvolvesmultiple lots or contractsthe tenderemwill be allowedto tenderfor one or more

lots (contracts)Eachlot or contractwill be evaluatedin accordancewith ITT 35.2. The methodologyto
determine théowestevaluatedendereror tendererdasedonelot (contract)or basedon a combinationof
lots( contracts), wil!/ be speciyed Criteria. ®#1¢he tasecimultiple!
lots or contracts, tenderaiill be will berequiredto preparethe Eligibility andQu a | i yGriterta Foom

for eachLot.

Comparison of tenders

The Procuring Entity shall compare the evaluated costs of all substantially responsive Tenders established
accordance with ITT 35.2 to determine the Tender that has the lowest evaluated cost.

Abnormally low tendersand abnormally high tenders

Abnormally Low Tenders

371

372

373

An Abnormally LowTenderis one where th&enderprice, in combination with other elements of frender,
appears so low that it raises material concerns as to the capability of the Tenderer in regards to the Tendere
ability to performthe Contractfor the offered TenderPriceor thatgenuinecompetitionbetweenTenderersis
compromised.

I n the event of i dent i yc aflenderthe Brbcuriag Emtiytsteathdeek avrittény A
cl ar i ycat iTenderinéludiogrdetdildd @rice analyses of Tienderprice in relation to the subject
matterof the contract,scope,proposedmethodology ,schedule allocationof risks and responsibilitiesand

any otherrequirements the Tenderdocument.

After evaluation of the price analyses, in the event that the Procuring Entity determines that the Tenderer he
failed to demonstratéts capabilityto performthe Contractfor the offered TenderPrice,the ProcuringEntity
shallrejectthe Tender.

Abnormally high tenders

374

375

Anabnormally high tender price is one where the tender price, in combinationwith other constituent
elementsof the Tender,appears unreasonably too high to the extent thaPtbeuring Entity is concerned

that it (the Procuring Entity) may not be getting value for money or it may be paying too high a price for the
contract comparedith marketpricesor thatgenuinecompetitionbetweenlendererss compromised.

Incaseof a nabnormally high price, the ProcuringEntity shall makea surveyof the marketprices,checkif

the estimatedostof the contractis correctandreview the TenderDocumentgo checkif thes peci ycat i
scopeof work and conditionsof contractare contributoryto the abnormallyhigh tenders.The Procuring

Entty mayal so seek written <c¢clariycation from the te
Procuring Entity shall proceeasfollows:

i) If the tenderprice is abnormallyhigh basedon wrong estimatedcost of the contract,the Procuring
Entity mayacceptor not a cceptthetenderdependingn the ProcuringEntity'sbudgetconsiderations.

i) If speci y scapedf wanksand/orconditionsof contractare contributoryto the abnormallyhigh
tender prices, the Procuring Entity shall reject all tenders and may retender for the contract based o
revised estimates, p e ¢ i y scapeof wonk andconditionsof contract,asthe casemaybe.
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376 If the Procuring Entity determines that thenderPrice is abnormally too high because genuine competition
between tenderers is compromiseftdn due to collusion, corruption or other manipulatiprise Procuring
Entity shall reject allTendersand shall institute or cause competent Government Agencies to institute an
investigationon the causeof the compromisebeforeretendering.

380 Unbalancedand/ or front-loadedtenders

381 |If in the Procuring Entity's opinion, thEenderthat is evaluated as the lowest evaluated price is seriously
unbalancedand/or frontloaded, the Procuring Entity may require the Tendererto provide written

clariycations. Clariycations may include detail e
prices with the scopef works, proposednethodology scheduleand any otherrequirement®f the Tender
document.

382 After the evaluation of the information and detailed price analyses presentedTsntererthe Procuring
Entity mayasappropriate:
a) acceptheTender;

b) requirethatthetotalamountof the Performancesecuritybeincreasedtthe expensef the Tendereito
a levelnotexceedinga 30% of the ContractPrice;

Cc) agree on a payment mode that eliminates the inherent risk of the Procuring Entity paying too much for
undeliveredwvorks;

d) rejectthe Tender,
0 Qual i y ofahe termleres

391 The Procuring Entity shall determineto its satisfactionwhetherthe eligible Tendererthat is selectedas
having submittedhe lowestevaluateccostandsubstantiallyresponsivelendermeetsthe qualifying criteria
s p e c i $eetidnlllj BvaluationandQu a | i yCritaria.i 0 n

392 The determination shall be based upon an examination of the documentary evidence of the Tenderer
gual iy subnitiedby the Tenderer,pursuantto ITT 17. The determinationshall not take into
consideration the qualiycations of other yrms s
subcontractors (othahan SpecializedSub-contractorsif permittedin the Tenderdocument),or any other
y r mdiffenentfrom theTenderer.

P3ANn afyrmative determination shall b dendererp negative g u i ¢
determinatiorshallresultin d i s g u a | of tjed@emderinavhich eventthe ProcuringEntity shall proceed
to the Tenderemwho offers a substantiallyresponsivelenderwith the nextlowestevaluatedprice to makea
similar determinatioof thatTenderer's) u a | i yte performsatisfactorily.

400 Lowest evaluatedtender
Having compared the evaluated price§ ehders, the Procuring Entity shall determine the Lowest Evaluated

Tender . The Lowest Evaluated Tender is the Tende
whose Tender has been determined to be:

a) Mostresponsiveo the Tenderdocumentand
b) thelowestevaluatedprice.

41.0 Procuring entity's right to accept any tender, and to reject any or all tenders.
The ProcuringEntity reserveghe right to acceptor rejectany Tenderandto annulthe Tenderprocessand
reject allTendersat any time prior to ContractAward, without thereby incurring any liability to Tenderers.
Incaseof annulmentall Tenderssubmittedands p e ¢ i Yendelsdcwritiesshall be promptly returnedto
theTenderers.

F.  AWARD OF CONTRACT

42.0 Award criteria

The ProcuringEntity shallawardthe Contractto the successfulenderemwhosetenderhasbeendeterminedo
bethe LowestEvaluatedTender.
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470

471

472

473

480

481

Notice of Intention to Enter into a Contract/Notification of Award

Upon award of the contractand prior to the expiry of the Tender Validity Period the
ProcuringEntity shallissuea No t i ¢f mtentiant EnterintoaCont r act / Not i yc a
of awardto all tenderersvhich shallcontain,ata minimum thefollowing information:

a) thenameandaddres®f the Tenderesubmittingthe successfutender;

b) theContractpriceof the successfutender;

c) a statement of the reason(s) the tender of the unsuccessful tenderer to wietterthe
is addressed was unsuccesdginlessthe priceinformationin (c) abovealready
revealshereason;

d) theexpiry dateof the StandstillPeriod;and

e) instructionsonhowtorequestad e b r iamedforsigbomita complaintduringthe standstill
period;

Stand still Period

The Contractshallnot be signedearlierthanthe expiry of a StandstillPeriodof 14 daysto
allowanyd i s s at i stylamthatoenplaineWhereonly oneTenderis submittedthe
StandstillPeriodshallnotapply.

Wherea StandstillPeriodapplies,it shallcommenceavhenthe ProcuringEntity has
transmittedo eachTenderetheN o t i y ofé#ntentiento Enterinto a Contractwith the
successfulenderer

De b r i ey he Brocuring Entity

Onreceiptofth®r ocuri ng Entity's Notiycation of | nte
to in ITT 43, an unsuccessfidnderemay makea written requesto the ProcuringEntity for

ad e b r ioesymegdssugsor concernsegardingtheir tender.The ProcuringEntity shall

providethed e b r iwihjn § g daysof receiptof therequest.

De b r i efynsugcessfulenderersnaybedonein writing or verbally. The Tenderer
shallbearits own costs ofattendingsuchad e b r imeeting.g

Letter of Award

Prior to the expiry of the TenderValidity Periodand upon expiry of the StandstillPeriod
s p e cin e 4R2.1, uporaddressinga complaintthat hasbeeny | &ith in the Standstill
Period, the ProcuringEntity shall transmit thelLetter of Award to the successfullenderer.
The letter of awardshallrequesthe successfutendereito furnish thePerformanceSecurity
within 21 daysof the dateof theletter.

Signing of Contract

Uponthe expiry of the fourteendaysof theN o t i y ofdntentionro enterin to contract
and upon the parties meeting their respective statutory requirements, the Procuring Entity
shall send the successful Tenderer the Confrgetement.

Within fourteen (14) days of receipt of the Contract Agreement, the successful Tenderer
shall sign, date, and returtrto the ProcuringEntity.

The written contract shal/l be entered into wi
award and before expigf thetendervalidity period.

Performance Security

Within twenty-one (21) days of the receipt of the LetterAwfard from the Procurindentity,
the successful Tendershall furnish the PerformanceSecurity and, any other documents
requiredin the TDS, in accordance with the General Conditions of Contract, subject to ITT
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482

483

490

50.0

38.2 (b), using the Performance Security and other Forms included in Section X, Contract
Forms, or another form acceptable to the Procugniity. A foreign institutionproviding a

bank guaranteeshall havea correspondeny n a niostitatibn locatedin Kenya, unless the
ProcuringEntity hasagreedn writing thata corresponderibankis notrequired.

Failure of the successful Tenderer to submit the alboetioned Performance Security and
otherdocumentgequiredin the TDS or signthe Contractshall constitutes u f y grouads t
for the annulmentof the award and forfeiture of theTenderSecurity. In that event the
Procuring Entity may award the Contract to the Tenderer offéhiegext Best Evaluated
Tender.

Performancesecurity shall not be required for contracts estimated to cost less than the
amount s theRegwatods. i n

Publication of Procurement Contract

Within fourteen days after signing the contract, the Procuring Entity shall publish the
awarded contract at its notice boards and websites; and Wdeibsiteof the Authority. At
the minimum, the notice shall contdhre followinginformation:

a) nameandaddres®f the ProcuringEntity;

b) nameandreferencenumberof the contractbeingawardeda summaryof its scopeand
the selectiormethod used,;

c) thenameof thesuccessfulendererthey n toflal contractprice,thecontractduration;
d) datesof signaturecommencemerdgndcompletionof contract;

e) namesof all Tenderersthat submittedTenders,and their Tenderprices as readoutat Tender
opening.

Procurement related Complaint

The procedures for making Procuremen¢ | at ed Compl ai ntT™S.are as

SECTION Il - TENDER DATA SHEET

The following specific data shall complement, supplement, or amend the provisions in the
Instruction to Tenderers (ITT). Whenever there is a conflict, the conditions hererin shall
prevail over those in ITT

A. GENERAL

The Name of the Contract iBroposed Construction of Office Block for KEPHIS Embu
Region-Phase One

The Reference Number of the Contractixt169/EN/EMB/2402 JOB NO. 11516A

ITT 1.1 The number and identification of Lots (contracts) comprising this tendelarepplicable
Lot 1 Name:
Lot 2 Name:
LotéName: ___ __ _ __ _ _ _ _ _ _______
TT 2.3 The information made available on competing firms is as follows:

a. Bills of Quantities

21



ITT 2.4

The firms that provided consultancy services for the contract being tendered for are:

STATE DEPARTMENT FOR PUBLIC WORKS, P.0.BOX 30743-00100 NAIROBI

ITT 3.1

The maximum number of members in a Joint Venture (JV) shal/de:

B. Contents of Tender Document

(i) The Tenderer will submit any request for clarifications in writing at the

TT7l Address:
To reach the Procuring Entity not later tharhree (3) days to tender opening.
(i) The Procuring Entity shall publish its response at the website
wwwkephis.org& www.tenders.go.ke
(A) A pre-arranged pretender site viBiisert "shall" or "shall not"]take place at
ITT 7.2 . . )
the following date, time and place:
Date: 30" May 2025
Time: _11.AM to 12. 00P.M
Place: KEPHIS Embu Regionat Embu County along Embu Kiritiri Road
(B) PreTender meetin@jnsert "shall" or "shall not"]take place at the following
date, time and plac@re tender meeting shall not take place.
Date:-
Time:
Place _
The Tenderer will submit any questions in writing, to reach the Procuring Entity no
ITT 7.3 .
later thanThree (3) days to tender opening
TT 7.5 The Procuring Entity's website where Minutes of the peader meeting and the
' pre-arranged pretender will be publishedkephis.org,& www.tenders.go.ke
ITT 9.1 For Clarification of Tender purposes, for obtaining further information and for

purchasing tender documents, the Procuring Entity's address is:
Managing Director
The Kenya plant healthinspectorate Service
P.O. Box4959200100, Nairobi.

C. Preparation of Tenders

ITT 11.1
(h)

The Tenderer shall submit the following additional documents in its Tender:
Valid Copy of certificate of incorporation/ Registration.

Valid Current Tax Compliance Certificatessued by Kenya Revenue Authority
Dully filled and signedConfidential business questionnaire

Valid Copy of Current Single Business permit

o M W DN RE

Submission of valid CR12 form showing the list of directors /shareholding (iss\
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within the last6 months) or National Identity Card(s) for Sole Proprietorship/
Partnership

6. Submission of two Tender documents securely bound (Spiral or book) and cle
marked (original and copy) by the tenderer. No loose documents will be accep

Provide proof of Power of attorn€®f Tender Signatory)

8. Submit certified copies of Auditeatcounts $igned by Auditors) for the last three
(3) years(2021,20220r 2023.

9. Signed and stamped Statement of Verification that not debarred in matters of |
Procurement ahDisposal Act

10. Proof of Self Declaration that the person or tenderer will not engage in any cor
or fraudulent practice

11. Signed and stampddeclaration andCommitment to the Code of Ethics

ITT 13.1 | Alternative Tendershall notbe considered.
ITT 13.2 | Alternative times for completioshall not bepermitted.
ITT 13.4 | Alternative technical solutions shall be permitted for the following parts of the Wor
Not applicable
ITT 14.5 | The prices quoted by the Tenderer shallfiged
I(';;I’ 15.2 Foreign currency requirementst allowed.
ITT 18.1 | The Tendewalidity period shall bd 26days.
(@) The Number of days beyond the expiry of the initial tender validity period will
ITT 18.3
30days.
(b) The Tender price shall be adjusted by the following percentages of the tender
() By Not applicableXo the local currency portion of the Contract price adjusted to
reflect local inflation during the period of extension, and
(i) ByNot applicable% the foreign currency portion of the Contract price adjusted to
reflect the international inflation during the period of extension
Tender shall provide a Tender Secultyounting to 1,000,00h form of either Cash
Bank Guarantee, Insurance Company registered and licensed by Insurance Re
ITT 19.1 Authority or a Guarantee issued by financial institution approved and licensed
' Central Bank of Kenya. The tender security shall be valid for 30 days beyond the
validity period provided in the TDS, i.e. tender security shall be valid for at 1&68s
days. Tenderers SHALL NOT be allowed to guarantee themselves.
ITT 20.1 In addition to the original of the Tender, the number of copiedn& (1)
ITT 20.3 The written confirmation of authorization to sign on behalf of the Tenderer shall co

of proof of Power of attorney

D. Submission and Opening of Tenders

ITT 22.1

(A) ForTender submission purposesly, the Procuring Entity's address is:

Managing Director
The Kenya plant health Inspectorate Service
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P.0O. Box4959200100, Nairobi, Kenya
Tender documents shall be deposited in Tender Box located at the reception. Bulky te
documents that cannot fit in the tender box shall be delivered and registered at the M3
Directorés office.
(B) The deadline for Tender submission is:
Date: 11" June, 2025
Time:10.30 a.m.

Tenderershall nothave the option of submitting their Tenders electronically.

The electronic Tender submission procedures shall be: Not Applicable

The Tender opening shall take place

ITT25.1 At the the ProcurementllitBjunej20260s Conf er
Time: 10.30 a.m.
If Tenderers are allowed to submit Tenders electronically, they shall follow
ITT 25.1 | electronic tender submission procedures specified below
N/A
ITT 255 The number of representatives of the Procuring Entity to sighsiglirected by procuring

entity

E. Evaluation, and Comparison of Tenders

ITT 30.3

The adjustment shall be based on tlaweragé price of the item or component

quoted in othesubstantially responsive Tenders. If the price of the item or comp
cannot be derived from the price of other substantially responsive Tender
Procuring Entity shall use its best estimate

ITT 33.2

A margin of preferencshall notapply.

ITT 33.4

The invitation to tender is extended to the following group that qualify for Reservat]
Not applicable

ITT 34.1

At this time, the Procuring Entitgoes not intend texecute certain specific parts of
Works by subcontractors selected in advance.

ITT 34.2

Contractor's may propose subcontracting: Maximum percentage of subcontracting pe
is: 10 %of the total contract amountTenderers planning to subcontract more than 10
total volume of work shall specify, in the Form of Tender, the activity (ies) or parts
Works to be subcontracted along with complete details of the subcontractors an
qualification and experience.

ITT 34.3

The parts of theWorks for which the Procuring Entity permits Tenderers to pro
Specialized Subcontractors are designated as follows:

N/A

For the abovalesignated parts of the Works that may require Specialized Subcontr
the relevangualifications of the proposed Specialized Subcontractors will be added
gualifications of the Tenderer for the purpose of evaluation.

ITT 35.2
(d)

Additional requirements apply. These are detailed in the evaluation criteria in Secf
111, Evaluation and Qualification Criteria.
As indicated under ITT 11.1
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Other documents required in addition to the Performance Security are

ITT 48.1 1. Program of Workg¢ Progress Chart

2. The bidder shallbefore signing of the contract providethe following:

a.Proof of registration with the National Construction Authoff§CA) categorys
and above fobuilding workswith current annual contractors practicing
license

The procedures for making a Procuremesiated Complaint are detailed in the "Not
ITT 49.1 of Intention to Award the Contract" herein and are also available from the §
Websitewww.ppra.go.keor emailcomplaints@ ppra.go.ke

If a Tenderer wishes to make a Procurenretdted Complaint, the Tenderer sho
submit its complaint following these procedures, in writing (by the quickest m
available, that is either by hand delivery or email &% indicated in the tende
advertisement

For the attentionfinsert full name of person receiving complaints}
Title/position:[insert title/position}

Procuring Entity{insert name of Procuring Entity]

Email addresdinsert email address}

In summary, aProcurementelated Complaint may challenge any of the follow
(among others):

0] the terms of the Tender Documents; and
(i)  the Procuring Entity's decision to award tdomtract.
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SECTION Ill - EVALUATION AND QUALIFICATION CRITERIA

A. MANDATORY EVALUATION

The Following is the Preliminary / Mandatory Evaluation Criteria

ITEM MANDATORY REQUIREMENT S CONDITION
MR1 | Mustsubmitoneoriginal and one copyof the Tender Documerdsprescribed. Must Meet
MR2 Must submitcopy of certificateof Registration/Incorporatmcertified by the commissioner of| MustMeet
oaths olissuing authority.
MR3 | Must submit a &lid Tax ComplianceCertificateissued by Kenya Revenue Authority MustMeet
MR4 Must submit &orm of tender dullyilled, signedand stamped Must Meet
MR4(a)| Must submit avalid copy of NCA reggtration certificate, categofyand abovédor Building | MustMeet
Works
MR4(b)] Must submit a valid contractgracticing license from NCA fdvuilders MustMeet
MR5 | Must submit a dlly filled and stamped site visit certificate Must Meet
MR6 | Must submit a duly filled, signed and stamped Confidential Business Questionnaire | MustMeet
MR7 | Must submit a tendeBecurityamountingto Ksh. 1,000,000/ in the prescribedormatvalid| MustMeet
for 156 days fromthe tendeopening date.
MR8 | MustProvideproofof powerof attorneyof tendersignatoryif notdirectorof thecompany/ | MustMeet
partner, signedndstampedy Commissioneof Oaths).
MR9 | Must submit avalid CR12 form showing the list of directors/shareholdisgued within thg MustMeet
last6 months) or National Identity Cards) for Sole Proprietorship/Partnersip (Certified b
an advocate)
MR10 | Properlybound(perfect cover, hardcoveror case bound), paginated,serializedtender | MustMeet
document including all the attachmentgeach page of the tender submission must hay
number and the numbers must be in chronological orer)pagination, Arabic
Numerals shall be used, i.e.1,2,3,4,5,6,7,8, , 10, é
MR11 Must submit a valid smgle business permit from the relevant County Government Must Meet
MR12 |Signed and stamped Certificate of Independent Tender Determination MustMeet
MR13 [Signed and stamped seléclaration that the person/tenderer is not debarred in the mg MustMeet
of the Public Procurement and Asset Disposal Act 2015
MR14 Signed and stamped seléclaration that the person/tenderer will not engage in any corr; MustMeet
or fraudulent practice
MR15 [Signed and stamped declaration and commitment to the code of ethics MustMeet
MR16 |Details of any (last five yeardi}igation or arbitration proceedings in which the bidder i MustMeet

involved as one of the parties. Indicate if none signed by commissioner of oaths
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MR17

Submit certified copies of Audited accounts (Signed by Auditors) for the last three
years(2021,2022 or 2023

Must Meet

NB: Bidders who do not meet any of the above requirements will be disqualified and shall not be
evaluatedfurther .
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B. TECHNICAL EVALUATION

The following is the technical qualification requirement i The Tendererto alsorefer to the

Qualificationfim

S/No| Requirement Comment
1 Copies of the following documents as proof of access to liquid assets of not less | MustMeet
Kshs. 30 Million or capacity to have a minimum cash flowKdéhs. 30 million. This
shallbeevidenced by angf thefollowing:
1. Lettershowingline of creditfrom anapprovedinancialinstitutionspecificto this
projectandindicating theamountavailable.
2. Overdraftfacility from a commercialbankspecificallyfor this projectand
indicatingtheamountto beavailed.
3. Currentbankstatementor thelastsix months
4. Oracombinationof theabove
2 Qualifications and technical experienceof site personnelto manageand executethe works| MustMeet

athe site.
Bidders shall submit the following documents which shall be certified by the employer
astrue copiesof the original to be usedfor evaluation:

T

T
T
T
|l

Project Manager
1. Bachelors in any of the following: Architecture, Quantity Surveying, Constructic
ProjectManagement/BuildingConstructioror StructuralEngineeringfield.

Copiesof academicertificates
Copiesof professionatertificates
Copiesof currentpracticinglicense
Curriculumvitae signedby thenominee
A written undertaking signed by the nominee confirming his/her availability 1
carry out the assignment upon winning the bid. The wriltestertaking shall be
addressedo The Managing Director i Kenya Plant Health Inspectorate
Services andmustbespecificto thistender

2.

RegisteredProfessionalvith therespectiveregistratiorbodiesk.g. Civil Engineemith
Engineers Board of Kenya (EBK) and Architecture, Quantity Surveying,
Construction Project Managementwith Board of Registration of Architects &
Quantity Surveyors(BORAQS). Must haveavalid practicinglicense- Mandatory

3. GeneraExperiencé Minimum Five (5) years.
4,

Specificexperiencen Constructiorof building andcivil worksi 5years.

Site Agent

1. Higher Diploma in any of the following: Architecture, Quantity
Surveying/Building Economics,Construction Project Management/Building
Constructioror Civil / StructuralEngineerindield.

2. GeneraExperiencd Minimum Five (5) years.

3. Specificexperiencen Constructiorof building worksi Five (5)

Site Foreman

1. Diplomain Construction/Buildinglanagement.

2. Experiencé Minimum Five (5) years

3. Specific experience on construction of building wdrksve (5) years
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S/No

Requirement

Comment

Averageannualturnoverof notlessthanKshs. 40 million for the lastthreeconsecutiveyears
asdosdisly the submitteddudited Accountdor theyears(2021,2022and2023).

Must Meet

Work Plan
Resourcedvork programWITHIN THE SPECIFIEDPERIODin the form of a Gantt chart
preparedisingMS projector similarcomputersoftware

Must Meet

Company pastworks experiencein the last 5 years
Proof of at least Five (5) similar worksin generalbuilding works, costingnot lessthan
Kshs.125 Mlion (Kenya Shillings 125 Million) on averagepreviouslyundertakerin the
last5 years(2020to date)Biddershall attachcopiesof thefollowing:

1. Lettersof Awardor,

2. SignedContractandCompletionCertificatefor therespectiveprojects.or
If projectis ongoing,it mustbe at least70% complete Bidderto attachcopiesof interim
paymentertificates.

Must Meet

Equipment and Machinery
Must demonstrateaccessto the following key minimum equipment(invoices, receipts,
leasedr hire agreement)ecessary tandertakehe work;

1. Lorriesi Two (2)

2. Tippersi Two (2)

3. PickUpsi Two (1)

Notes

1 If the equipmentis owned,mustprovide CLEAR copiesof log book or proof of
ownership;

1 If equipment is hired or leased Provide a commitment letter from the lessor of
equipment addressed to tfide Chief Executive Officeri Kenya Plant Health
Inspectorate Serviceindicating that the lessor shall avail the equipment upo
award of the tender and submitcapy of a written agreemento leasebetween
lesseeandlessorindicatinglist of equipmenandtheir correspondingopiesof log
booksor proof of ownershipby lessor;

1 Theequipmentistedshallbeavailableon sitewhenrequired

Must Meet

Compliance with Mechanical & Electric#ley Technical Specificatioress set out in the
bid document.In this regard,the bidderswill be requiredto submit relevanttechnical
brochures/cataloguesvith the tender document, highlighting (using a markpen or
highlighter)theCatalogue Number/model of the proposed items. Such brochures/catalog
should indicatecomprehensive relevant data tife proposed equipment/items which
should include but ndimited to thefollowing:

i) Standardef manufacture

i) Performanceatings/characteristics

iif) Materialof manufacture

iv) Electricalpowerratings;&

v) All other requirementss indicatedn thetechnicalscheduleof the bid

a) Complianceo all technicalspecificationswith ElectricalandUPSEquipmentas
detailedn Section(Particularspecs)f Electrical Documenshallbe evaluated.

b) Bidderswhodo not highlight cataloguenumberandmodelof the proposedtems
shallbeconsideredornr-compliant.

c) Non-complianceo anyof thespecificationshallrenderthewholesystenrnon
compliant

Must Meet

29




8 The Contractoris highly advisedto visit the site andfamiliarize himselfwith the site
conditions beforepricing. No Claim shall beentertained for failure tascertairthe Conditions
of thesite.

C. FINANCIAL EVALUATION
Upon completion of the technical evaluation a detailed financial evaluation shall thaWwree stages;

a) Checkingfor arithmeticerrors
b) Comparisorof Rates;and
c¢) Consistencyf theRates.

A) Arithmetic errors
Arithmetic Errorswill becorrectedasfollows; -

i) Inthe event of a discrepancy between the amount as stated in the form oftehttex corrected tender
figure in themain summary of the Bills of Quantities, the amount in the Form of Tender shall prevail.
Pursuant to section 82 of tReiblic Procurement and Asset Disposal Act 2015, the tender sum as
submitted and read out during the tender opesiivadi be absoluteandfinal and shalhot bethe subjectof
correctionadjustmenbr amendmenin anyway by any persoror entity

ii) Errors noted shall be observed, recorded and a communioagite to the Client highlighting their merits
and demeritdepending withiheitem of works.

B) Comparisonof rates-
Itemsthatareunderpricedr overpricedmayindicatepotentialfor non-deliveryandfrontloadingrespectivelyThe
committeeshall promptly write to the tenderer through the Head of Procurement asking for detailed breakdown of
costs for any of thquoteditems,relationshipbetweerthoseprices,proposedonstruction/installatiomethods and
schedules.
Theevaluationcommitteeshallevaluateheresponseandmakeanappropriateecommendatioto the procuring
entity giving necessary evidence. Sugitommendationsiayincludebut notlimited to:
a) Recommenaho adversectionto thetenderemfteraconvincingresponse;
b) Employerrequiringthattheamountof the performancéoond beraisedat the expensef the
successfulenderetto a level sufficientto protectthe employer against potentiakses;
¢) Recommend noaward based on the response provided andvaidable demonstrable evidence that
the scopeguality, completiontiming, administratiorof worksto be undertakerby thetendererwould
adverselybeaffectedortherightsof the employeror thetenderer®bligationswould belimited in a
substantial way.

C) Consistencyof the Rates
The evaluation committee will compare the consistency of rates for similar items and note all inconsistencies
of the rates faimilaritems.

Thefinancialevaluatiorwill bebasednthelowestevaluatedprice.

Note: Bidders are hereby notified that due diligence shall be carried out on information provided by
the bidder. Any false information provided will lead to automatic disqualification irrespective at any
stageof the procurement process orcontract execution.
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QUALIFICATION FORM*

1 2 3 4 5
Item |Qualification Subject Qualification Requirement Document To be For Procuring Entity's Use
No. Completed by Tenderer |(Qualification met or Not Met)

1 |Nationality Nationality in accordance with ITT 3.6 Forms ELI- 1.1 and 1.2,

with attachments
2 [Tax Obligations for KenyanHas produced a current tax clearance certificate or taxAttachment
Tenderers exemption certificate issued by Kenya ReveAughority
in accordance with ITT 3.14.
3 |Conflict of Interest No conflicts of interest in accordance with ITT Form of Tender
3.3
4  |PPRA Eligibility Not having been declared ineligible by the PPRA as |Form ofTender
described in ITT 3.7

5 |[State owned Enterprise Meets conditions of ITT 3.8 Forms ELI- 1.1 and 1.2,

with attachments

6 |Goods, equipment and To have their origin in any country that is not determinfForms ELI- 1.1 and 1.2,

services to be supplied undineligible under ITT4.1 with attachments
the contract

7 History of Non- Performing [Non-performance of a contract did not occur as a resulfForm CON2

Contracts contractor default since' January 220
8 |Suspension Based on Not under suspension basedeaxecution of a Form of Tender
Execution ofTender/Propos{Tender/Proposal Securing Declaration pursuant to ITT
Securing Declaration by the19.9
Procuring Entity

9 |Pending Litigation Tender's financial position and prospectimeg-term FormCON?2

profitability still sound according to criteria established
3.1 and assuming that all pending litigation will NOT b
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resolved against the Tenderer.

2

3

4

S

Iltem
No.

Quialification Subject

Quialification Requirement

Document To be
Completed by Tenderer

For Procuring Entity's Use
(Qualification met or Not Met)

10

Litigation History

No consistent history of court/arbitral award decisions
against the tenderer sintst January 22D

Form CON- 2

11

Financial Capabilities

The Tenderer shall demonstrate that it has access to,
available, liquid assets, unencumbered asakts, lines o
credit, and other financial means (independent of any
contractual advance payment) sufficient to meet the
construction cash flow requirememstimated akenya
Shillings Thirty Million 30,000,000.00) Onlgquivalent
for the subject contract(s) net of the Tenderer's other
commitments.

The Tenderers shall also demonstrate, to the satisfaci
the Procuring Entity, that it has adequate sources of
finance to meet the cash flow requirements on works
currently in progress and for future contract commitme

The audited balance sheets or, if not required by the ||
of the Tenderer's country, other financial statements
acceptable to the Procuring Entity, for thst [3years]
shallbe submitted and must demonstrate the current
soundness of the Tenderditgancial position and indicai
its prospective longerm profitability.

Form FIN- 3.1, with
attachments

12

Average Annual Constructic
Turnover

Minimum average annuabnstructbn turnover ofKenya
Shillings Forty million (40,000,000.00) Onlyor equivalen|
calculated as total certified payments received for
contracts in progress and/or completed within the st
years, divided byq] years

Form FIN- 3.2
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1 2 3 4 5
Item |Qualification Subject Quialification Requirement Document To be CompletfFor Procuring Entity's Use
No. by Tenderer (Qualification met or Not Met)
13 General Construction Experience under construction contracts in the role ofd. Form EXP- 4.1
Experience prime contractor, JV member, sabntractor, or Experience
management contractor for at letst last b years] years
starting 1st January 20
14 SpecificConstruction & A minimum number of§ Number) similar contracts Form EXP 4.2(a)

Contract Management
Experience

specified below that have been satisfactorily and
substantially completed as a prime contractor, joint
venture member, management contractor ofcguttracto
betweenlst January 2@0 and tender submission dead
i.e.

.. .. 6 Number) contracts, each of minimum vakKenya
shillingsOne Hundred and Twenfyive Million
(125,000,000.00 Only or equivalent.

[In case the Works are to be tendemasvidual contracts
under multiple contract procedure, the minimum numt
of contracts required for purposes of evaluating
qualification shall be selected from the options mentio
in ITT 35.4}

The similarity of the contracts shall be based on the
following: [Based on Section VII, Scope of Works, spe
the minimum key requirements in terms of physical si;
complexity, construction method, technology and/or o
characteristics including part of the requirements that
be met by specialized subcontractors, if permitted in

accordance with ITT 34.3}
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SECTION IV - TENDERING FORMS

QUALIFICATION FORMS

1. FOREIGN TENDERERS 40%RULE

compl «

Pursuant to I TT 3.9, a foreign tenderer must
ITEM Descrlptlon of work Descrlptlon of COS_T_ INK. Comments, If any
item location of source Shillings
A LOCAL LABOR
1
2
3
4
5
B SUB CONTRACTS FROM LOCAL SOURCES
1
2
3
4
5
C LOCAL MATERIALS
1
2
3
4
5
D USE OF LOCAL PLANT ANDEQUIPMENT
1
2
3
4
5
E ADD ANY OTHER ITEM
1
2
3
4
5
6
TOTAL COST OF LOCAL CONTENT
PERCENTAGE OF CONTRACT PRICE
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2. FORM EQU: EQUIPMENT

The Tenderer shall provide adequate information to demonstrate clearly that it has the capability to meet th
requirementdor the key equipmentlisted in Sectionlll, EvaluationandQu a | i yQriterta.iAceparatd-orm
shallbe preparedbr eachitem of equipmentisted,or fo ralternativeequipmenproposedy the Tenderer.

[tem of equipment

Equipment | Name of manufacturer Model and power rating
information

Capacity Y ear of manufacture
Current Current location

Indicate source of the equipment
O Owned ORented O Leased O Specially manufactured

Omit the following information for equipment owned by the Tenderer.

Owner Name of owner

Address of owner

Telephone Contact name and title

Fax Telex

Agreements | Details of rental / lease / manufacture agreements specific to the project
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3. FORM PER -1

Contractor's Representativeand Key Personnel Schedule

Tenderersshould provide the namesand details of the suitablyg u a | Conteactor'sRe presentativeand Key
Personnel to perform the Contract. The data on their experience shaugdied using the Form PERbelow
for each candidate.

Contractor' Representative and Key Personnel

1. Title of position: Contractor’s Representative
Name of candidate:
Duration of linsert the whale period (start and end dates) for which ihis position
appointment: will be engaged)]
Time [insert the number of davs/week/months/ that has been scheduled for
commitment: for this position |
this position:
Expected time [insert the expected time schedule for this position (e.g. attach high
schedule for this level Gantt chart]
position:

2. Title of position: / ]
Name of candidate
Duration of [insert the whole period (start and end dates) for which this position
appointment: will be engaged|
Time [innsert the number of davs/week/months/ that has been scheduled for
commitment: for this position|
this position:
Expected time [insert the expecied time schedule for this position (e.g. attach high
schedule for this level Gantt chart]
position:

3. Title of position: / ]
Name of candidate
Duration of Linsert the whole period (start and end dates) for which ihis position
appointment: will be engaged]
Time [insert the number of davs/week/months/ that has been scheduled for
commitment: for this position ]
this position:
Expected time [insert the expected time schedule for this position (e.g. attach high
schedule for this level Gantt chart]
position:

4, Title of position: / /
Name of candidate
Duration of linsert the whole period (start and end dates) for which this position
appointment: will be engaged]
Time [insert the number of davs/week/months/ that has been scheduled for
commitment: for this position]
this position:
Expected time [insert the expected time schedule Jor this position (e.g. attach high
schedule for this level Gantr chart|
position:

5. Title of position: /in  sert title]
Name of candidate
Duration of [insert the whole period (start and end dates) for which this position
appointment: will be engaged)]
Time [insert the number of davs/week/months/ that has been scheduled for
commitment: for this position]
this position:
Expected time Linsert the expected time schedule for this position (e.g. attach high
schedule for this level Gantt chart]
position:
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4. EORM PER -2:

Resume and DeclaratierContractor's Representative and Key Personnel.

Name of Tenderer

Positionl# 1] title of position from Form PER-1]

Personnel Name: Date of birth:

information

Address: E-mail:
Professionat qualtitications:

Academic qualifications:

Language proficiency: [language and levels of speaking, reading and writing skills]

Details

A1 1 £D - ) i
AUULITSS O FTOCUTHTE LY.

Telephone: Contact (manager / personnel officer):

Fax:

h . ] ) - i -
T odly WILID PpICSCIL FTOCUTTITE EITULY .

Jobtitle:

Summarize professional experience in reverse chronological order. Indicate particular technical and managerial
experience relevant to the project.

Project Role Duration ol
involvement | Relevant experience
[main [role and
project responsibilities on the [time in role] [describe the experience relevant to this
details] | project] position|
Declaration

I, the undersignedinsert eitheri Cont r Re p 0 e § s m 1t KeyiPi ewr esco asapplicabld, certify thatto
the best of my knowledge and belief, the information contained in this ForrRRERectly describes myself, my

gual i yandmyéxpenesce.

| conyrmavaimatabhl emas certiyed in the following tab
position as provided in the Tender:
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Compytment DCtEl]lS
O Tt

Commitment to duration of contract: [insert period (start and end dates) for which this
Contractor’s Representative or Key Personnel is available
to work on this contract/

Time commitment: [insert period (start and end dates) for which this
Contractor’s Representative or Key Personnel is available
to work on this contract/

| understand that any misrepresentation or omission in this Form may:

a) be taken into consideration durimgnderevaluation;
b) result in my disquali Yendetti on from participating
c) resultin my dismissal from the contract.

Name of Contractor's Representative or Key Persorinserf namg
Signature:

Date: (day month year):

Counter signature of authorized representative of the Tenderer:

Signature:

Date: (day month year):
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5.  TENDERERS QUALIFICATION WITHOUT PREQUALIFICATION

To establish its qualiyaxadorohande wietrf o$enc ttihen clolinlt
Criteria the Tenderer shall provide the information requested in the corresponding Information Sheets include:
hereunder.

51 FORMELI -1.1

Tenderer Information Form

Date:

ITT No. andtitle:

Tenderer's name

In case of Joint Venture (JV), name of each member:

Tenderer's actual or intended country of registration:
Tandrerars actualrop ifeatndsypared ajcorporation:

Tenderer's legal address [in country of registration|:

Tenderer's authorized representative information
Name:

Address:

Telephone/Fax numbers:
E-mail address:

1. Attached are copies of original documents of

O Articles of Incorporation (or equivalent documents of constitution or association), and/or
documents of registration of the legal entity named above, in accordance with ITT 3.6

O Incase of JV, letter of intent to form JV or JV agreement, in accordance with ITT 3.5

O In case of state-owned enterprise or institution, in accordance with I'TT 3.8, documents
establishing:
e Legal and financial autonomy
e  Opecration under commercial law
e [Establishing that the Tenderer is not under the supervision of the Procuring Entity

2. Included are the organizational chart, a list of Board of Directors, and the beneficial ownership.
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52 FORMELI -1.2

Tenderer's JV Information Form
(to be completed for each member of Tenderer's JV)

Date:

ITT No. andtitle:

Tenderer’s JV name:

JV member’s name:

JV member’s country of registration:

JV member’s year of constitution:

JV member’s legal address in country of constitution:

JV member’s authorized representative information

Name:
Address:

Telephone/Fax numbers:

E-mailaddress:

I. Attached are copies of original documents of

L1 Articles of Incorporation (or equivalent documents of constitution or association), and/or registration
documents of the legal entity named above, in accordance with ITT 3.6.

O In case of a state-owned enterprise or institution, documents establishing legal and financial autonomy,
operation in accordance with commercial law, and that they are not under the supervision of the
Procuring Entity, in accordance with ITT 3.5.

2. Included are the organizational chart, a list of Board of Directors, and the beneficial ownership.
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53 FORM CON 12

Historical Contract Non-Performance, Pending Litigation and Litigation History

Tenderer'sName:

Date:

JVMember's Name

ITT No. andtitle:

Non-Performed Contracts in accordance with Section 111, Evaluation and Qualification Criteria

O Contract non-performance did not occur since 1% January [insert year/specified in Section III,
Evaluation and Qualification Criteria, Sub-Factor 2.1.

O Contract(s) not performed since 1% January [insert year] specified in Section I1I, Evaluation and
Qualification Criteria, requirement 2.1

(I Contract(s) withdrawn since 1% January /[insert year] specified in Section III, Evaluation and
Qualification Criteria, requirement 2.1

Name of Procuring Entity: [insert full name]
Address of Procuring Entity: [insert street/city/country]
Reason(s) for nonperformance: [indicate main reason(s)]

Year  |Non- performed| Contract Identification Total Contract
portion of Amount (current
contract value, currency,

exchange rate and
Kenya Shilling
equivalent)

[insert | [insert amount | Contract Identification: [indicate complete contract name/ | [insert amount|

vear| and percentage] | number, and any other identification]

Pending Litigation, in accordance with Section III, Evaluation and Qualification Criteria

[J No pending litigation in accordance with Section I1I, Evaluation and Qualification Criteria, Sub-
Factor 2.3.
[ Pending litigation in accordance with Section 111, Evaluation and Qualification Criteria, Sub-Factor 2.3
as indicated below.
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Year of Amount in dispute | Contract Identification Total Contract
dispute (currency) Amount
(currency),
Kenya Shilling
Equivalent
(exchange rate)

Contract Identification:
Name of Procuring Entity:
Address of Procuring Entity:
Matter in dispute:
Party who initiated the dispute:
Status of dispute:

Contract Identification:

Name of Procuring Entity:
Address of Procuring Entity:
Matter in dispute:

Party who initiated the dispute:
Status of dispute:

Litigation History in accordance with Section III, Evaluation and Qualification Criteria

O No Litigation History in accordance with Section III, Evaluation and Qualification Criteria, Sub-
Factor 2.4.

O Litigation History in accordance with Section 111, Evaluation and Qualification Criteria, Sub-
Factor 2.4 as indicated below.

Year of Outcome as Contract Identification Total Contract
award percentage of Net Amount
Worth (currency),

Kenya Shilling
Equivalent
(exchange rate)

[insert [insert percentage] | Contract Identification: [indicate complete [insert amount]

vear| contract name, number, and any other

identification]

Name of Procuring Entity: [insert full name]
Address of Procuring Entity: [insert
street/city/country]

Matter in dispute: [indicate main issues in
dispute]

Party who initiated the dispute: /indicate
“Procuring Entity” or “Contractor”]
Reason(s) for Litigation and award decision
[indicate main reason(s)]

Include detalils relating to potentiaild-rigging practices such as previous occasions where tenders were withdrawn,
joint bids with competitors, subcontracting work to unsuccessful tenderers, etc.
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54 FORMFIN T 3.1:
Financial Situation and Performance

Tenderer'sName:
Date:

JV Member'sName
ITT No. andtitle:

5.4.1. Financial Data

Type of Financial information Historic information for previous ~ years,
in
(currency)

(amount in currency, currency, exchange rate*, USD equivalent)

Yearl Year2 Year 3 Yeard Year5

Statement of Financial Position (Information from Balance Sheet)

Total Assets (TA)

Total Liabilities (TL)

Total Equity/Net Worth (NW)

Current Assets (CA)

Current Liabilities (CL)

Working Capital (WC)

Information from Income Statement

Total Revenue (TR)

Profits Before Taxes (PBT)

Cash Flow Information

Cash Flow from Operating
Activities

*Refer to ITT 15 for the exchange rate
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542 FRORMWEF NFindhte

Specify sources of ynance to meet the cash pow req
commitments.

No. | Source of finance Amount (Kenya Shilling
equivalent)
1
2
3

543 Financial documents

The Tenderer and its parties stlt o vi de ¢ o p stagementsdr v n a n gdara pursuant Section I,
EvaluationandQu a | i y Cri¢etiai Sakxfastor3.1. They n a nstatemdntshall:

a) r e pthey tn a ngituatiohof the Tendereior incaseof JV memberandnotana f y | éngityt(seiahas
parent compangr groupmember).

b) Beindependenthauditedorc e r tin agcerdancevith locallegislation.
c) Becompletejncludingall notestothey n a nstatemdnts.
d) Correspondo accountingperiodsalreadycompletedandaudited.

O Attached are stacheméné;fsarthef y n a iyears eduired above; and
complyingwith therequirements.

L the most recent set of ynancial st at eTeedarfttereassn f
for this should be justiyed.
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Average Annual Construction Turnover

Tenderer'sName;
Date:

JV Member'sName
ITT No. andtitle:

‘ Annual turnover data (construction only)
Year Amount Exchange rate Kenya Shilling equivalent
Currency

[l.”{ﬁf'(n'f(’. }"(?(Ifj ["t-u)u taont-ard-itecte
C'IH'J"E’H(.‘_}"]

Average
Annual

Construction

Turnover *
* See Section lll, Evaluationar@u al i ycat i o-factrBR.t er i a, Sub

56 FORMFINT3.3:

Financial Resources

Specify proposed sources of ynancing, such as | iqu
y n a nlrogarss,net of currentcommitmentsavailableto meetthe total constructioncashp o wemandsof the
subject contractazontractsass p e c in $eetidnlll, EvaluationandQu a | i yCeitaria.i o n
No. | Source of financing Amount (Kenya Shilling
equivalent)

1

2

3

4
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57 FORMFINT3.4:
Current Contract Commitments / Works in Progress
Tendererandeachmemberto a JV shouldprovideinformationon their currentcommitmentson all contractsthat

have beerawardedor for which a letter of intent or acceptancéasbeenreceived,or for contractsapproaching
completion, bufor whichanu n g u a full cpraptetionc e r t ihgsyetdotbeissued.

rent Contract Commith:

No. | Name of Contract | Procuring Entity’s | Valueof Estimated | Average Monthly
Contact Address Invoicing Over
Tel ’ Outstanding Completion I ;stlglivg\’lo:lths
’ Work Date R
Kenva Shilli
(Current [Kerya Stillng
Kenya Shilling
/month
Equivalent]
1
2
3
4
5
58 FORM EXP -4.1
General Construction Experience
Date:
Tenderer'sName:
JVMember'sName ITT No. andtitle:
Page of pages
Starting Ending Contract Identification Role of
Year Year Tenderer

Contract name:

Brief Description of the Works performed by the
Tenderer:

Amount of contract:
Name of Procuring Entity:
Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Amount of contract:
Name of Procuring Entity:
Address:
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Contract name:

Brief Description of the Works performed by the
Tenderer:

Amount of contract:

Name of Procuring Entity:

Address:
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59 FORM EXP -4.2(a)
Speciyc Constructdi

Tenderer'sName;

Date:

JV Member'sName

ITT No. andtitle:

on and Contract Management

Total Contract Amount

Similar Contract No. Information
Contract Identification
Award date
Completion date
) . .| Management
Role in Contract Prime Member in Contractor Sub-
Contractor ['T | JV O contractor
|
|
Kenya Shilling

If member in a JV or sub-contractor,
specify participation in total Contract
amount

Procuring Entity's Name:

Address:
Telephone/fax number
E-mail:

Description of the similarity in accordance
with Sub-Factor 4.2(a) of Section I11:

1 Amount

2 Physical size of required works
items

Complexity

Methods/Technology

Construction rate for key activities

ol g W

Other Characteristics
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510 FORM EXP - 4.2(b)
Construction Experience in KeyActivities

Tenderer'sName:
Date:
Tenderer'sV MemberName:

Subcontractor‘S\lame2 (asperITT 34):
ITT No. andtitle:

All Sub-contractors for key activities must complete the information in this form as per ITT 34 and Section I,
Eval uation and Qu-dctord@.ati on Criteri a, Sub

1. Key Activity No One:

Contract Identification Information

Award date

Completion date

Role in Contract Prime Memberin | Management | Sub-contractor
Contractor 1Y Contractor  |O
Il D D
Total Contract Amount ‘ Kenya Shilling
Quantity (Volume, number or rate of Total quantity in Percentage Actual
production, as applicable) performed under | the contract participation Quantity
the contract per year or part of the year (i) (i1) Performed
(i) x (ii)
Yearl
Year 2
Year 3
Year 4

Procuring Entity’s Name:

Address:
Telephone/fax number
E-mail:

Description of the key activitics in
accordance with Sub-Factor 4.2(b)
of Section 11I:

2if applicable
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OTHER FORMS

6.

FORM OF TENDER

INSTRUCTIONS TO TENDERERS

TheTenderemustpreparethis Form of Tenderon stationerywith its letterheadclearly showingthe
Tenderer'sompletenameandbusinesaddress.

Allitalicized textis to help Tenderelin preparingthis form.

Tenderemust complete and sign CERTIFICATE OF INDEPENDENT TENDER DETERMINATION and the
SELFDECLARATIONOF THE TENDERERattachedo this Form of Tender.

TheForm of Tendershallincludethe following Formsduly completecand signedby the Tenderer.
A Tenderer<Eligibility- C o n y d @usinds®uestionnaire

A Ce r t ioflmdependenTendeDetermination

A SelfDeclarationof the Tenderer

Date of this Tender submission [insert date(asday,monthandyear) of TendersubmissionRequest

for TenderNo:[i ns er t i JdNametahddescaiftion ofTender[Insert asperITT) AlternativeNo.:
[inserti d e nt i Np.df thisis aolenderfor an alternative]

To: [insert complete name of Procuring Entity]

Dear Sirs,

1

In accordancewith the Conditionsof Contract,Sp e c i y daawinge and Bills of Quantitiesfor the
executionof the abovenamedWorks, we, the undersignedffer to constructand completethe Works and

remedyanydefects therin forthesum3 of KenyaShillings[[Amountiny g u]r_e s Kenya Shillings
[amountin wordg

The above amount includes foreign curre‘hapnount(s) offt ate ygure or a ]pe[rycgeunrte
[words]

The percentage or amount quoted above does not include provisional sums, and only allows not more than t

foreigncurrencies.

We undertakejf our tenderis acceptedto commencethe Works as soonasis reasonablypossibleafter the
receipt of the Architect notice to commence,and to completethe whole of the Works comprisedin the
Contractwithin the timestatedn the SpecialConditionsof Contract.

Weagreeto adherebythis tenderuntil [Insert date], andit shallremainbindingupon
us andmaybeacceptedtanytime beforethatdate.

Weunderstandhatyou arenot boundto acceptthe lowestor anytenderyou mayreceive.
We,theundersigned furtherdeclarethat:

i)  No reservationsWehave examined and have no reservatiorisedender document, including Addenda
issuedinaccordanceith ITT 28;

i)  Eligibility: Wemeetthe eligibility requirementeandhavenoc o n [ofiintetestin accordancavith ITT 3
and 4;

iii) Tender- SecuringDeclaration We have not beensuspendedor declaredineligible by the Procuring
Entity basedon executionof a TenderSecuringor ProposalSecuring Declarationin the Procuring
Entity'sCountry inaccordancevith ITT 19.8;
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iv) Conformity: We offer to execute in conformity witthe tendering documents and in accordance with the
implementationand completions p e c in $he abnstructionschedule the following Works: [insert a
brief descriptiorof the Works];

v) TenderPrice: The total price of our Tender,excludingany discountsofferedin item 1 aboveis: [Insert
oneof theoptionsbelowasappropriate]

vi  Option 1, incaseof one lot: Total priceis: [insert the total price of the Tenderin wordsandy gur e s ,
indicating thevariousamountsandtherespectivecurrencie$, or

Option2 in case of multiple lots:

(a) Totalpriceofeachlofi nsert the total price of each 1 ot
amountsaandtherespectivecurrencie$;, and

(b) Totalpriceof all lots (sumof all lots) [insertthetotal price of all lotsin wordsandy gur e s ,
indicating thevariousamountsandtherespectivecurrencie$;

vii) Discounts:Thediscountofferedandthe methodologyfor their applicationare:
viii) Thediscountsofferedare:[Specifyin detail eachdiscountoffered]

ix) The exactmethodof calculationsto determinethe net price after applicationof discountsis shown
below: [Specifyin detail the methodthat shall be usedto applythediscount$

X)  TenderValidity Period Our Tenders h a | | be valid for the period s
applicabl e) f r onTerddrseu bdmaitses i yoxne dd efaodrl itnhee speci yeo
applicable) andit shallremainbindinguponusandmay be acceptedat anytime beforethe expirationof
that period,;

xi) PerformanceSecurity: If our Tenderis accepted,we commit to obtain a PerformanceSecurity in
accordancevith the Tenderingdocument;

xii) One TenderPer Tender Weare not submittingany other Tender(s)as an individual Tender,andwe are
not participating in any other Tender(s) as a Jg@tturemember or as a stiddntractor, and meet the
requirement®f ITT 3.4,otherthanalternativeTendersubmittedn accordancevith ITT 13.3;

xiii) Suspensionand Debarment We, along with any of our subcontractors,suppliers, Engineer,
manufacturers, or service providers for any part of the contract, are not subject to, and not controlled b
any entity or individual that is subject to, a temporsugpension or a debarment imposed by the Public
Procurement Regulatoduthority or any otherentity of the Governmenbf Kenya,or any international
organization.

Xiv) Stateownedenterpriseor institution: [selectthe appropriate option and deletethe othef] [Weare not a
state owned enterpriseor institution/[We are a stateowned enterpriseor institution but meetthe
requirement®f ITT3.9g;

xv) Commissionsgratuities,fees We havepaid, or will pay the following commissionsgratuities,or fees
with respecto the tenderprocesor executionof the Contract:[insert completenameof eachRecipient,
its full addressthereasonfor whicheachcommissioror gratuity waspaid andtheamountand currency
of each sucltommissioror gratuity].

Name of Recipient Address Reason Amount

(I'f none has been paid or is to be paid, indic

3This sum should be carried forward from the Summary of the Bills of Quantities.

4The percentage quoted above should not include provisional sums, and not more tuaeitguaurrencies are
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allowed.
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XVi)

XVii)

XViii)

Xix)

XX)

XXi)

Binding Contract: We understandthat this Tender,togetherwith your written acceptancehere of
includedin your Letter of Acceptanceshall constitutea binding contractbetweenus, until a formal
contractis prepared andxecuted;

Not Boundto Accept:Weunderstandhatyou arenot boundto acceptthe lowestevaluateccostTender,
the MostAdvantageoudenderor any otherTenderthatyou mayreceive;

FraudandCorruption:Wehereby certify thatwe havetakenstepsto ensurethatno personactingor us
or on ourbehalfengage$n anytype of FraudandCorruption;and

Collusive practices:We herebycertify andc o n ythatthe tenderis genuine,non-collusive and made
with the intention of accepting the contract ifawardealt hi s ef fect we have si
IndependenTenderD e t e r mi atiaghtedetow. 0

Weundertake to adhere by the Code of Ethics for Persons Participating in Palglizement and Asset
Disposal, copyavailablefrom (specify websit@ during the procurementprocessand
the executiorof anyresultingcontract.

We,the Tendererhavecompletedully andsignedthefollowing Formsaspartof our Tender:

a) Tenderer'€ligibility; Co n y d @usinds®uestionnaire to establishwearenotinanyc on pi ct
to interest.

(b)Cer ti ycate of | ndepe n-doadeclare tha wedcemplet&ldahe emden witheaut i o |
colluding with other tenderers.

(a) Self-Declarationd the Tenderer to declarethatwe will, if awardeda contractnotengagéen any
form of fraudandcorruption.

(d) Declaration and commitment to the Code of Ethics for Persons Participating in Public Procurement
and Asset Disposal.

Further,wec o n ythatme havereadandunderstoodhefull contentandscopeof fraudandcorruption
as informedn i A p p e h-driaud and Corruption 0 attachedo the Formof Tender.

Name of the Tenderer:*[insert complete name of person signing Teadef

Name of the person duly authorized to sign th&ender on behalf of theTenderer: **[ insert complete
name of person duly authorized to sign Tleede}

Title of the person signing the Tender[insert complete title of the person signing Tremdet

Signature of the person named abovdinsert signature of person whose name and capacity are shown
abové

Date signedfinsert date of signifgday of insert month [insert yea}

Datesigned day of :

Notes

* In the case of the Tender submitted by joint venture specify the name of the Joint Venture as Tenderel
**Person signingthe Tendershall havethe powerof attorneygivenby the Tendereito be attachedwith

the Tender.
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(a) TENDERER'S ELIGIBILITY -CONFIDENTIAL BUSINESSQUESTIONNAIRE

Instruction to Tenderer

Tenderis instructedto completethe particularsrequiredin this Form,oneform for eachentityif Tenderis a JV.

Tenderer igurtherremindedthatit is anoffenceto give falseinformationon this Form.

@ Tenderer'sdetails

ITEM DESCRIPTION
1 | Name of the Procuring Entity
2 | Reference Number of the Tender
3 | Date and Time of Tender Opening
4 | Name of the Tenderer
5 | Full Address and Contact Details of 1. Country
the Tenderer. 2. City
3. Location
4. Building
5. Floor
6. Postal Address
7. Name and email of contact person
6 | Current Trade License Registration
Number and Expiring date
7 | Name, country and full address
(postal and physical addresses,
email, and telephone number) of
Registering Body/Agency
g | Description of Nature of Business
9 | Maximum value of business which
the Tenderer handles.
10 | State if Tenders Company is listed in
stock exchange, give name and full
address (postal and physical
addresses, email, and telephone
number) of
state which stock exchange

54




Gener al and Speciyc Details

() SoleProprietor, provide the followingdetails.

Name infull Age
Nationality Country of Origin
Citizenship

(© Partnership, provide the followingletails.

Nafionality Citizenship
Names of Partners

Y Shares owned

(@ Registered Companyprovide the followingletails.

) Private or public Company

i) State the nominal and issueabital of the Company

Nominal Kenya Shillings (Equivalent)
Issued Kenya Shillings (Equivalent)

iii)  Give details of Directors as follows.

Nationality Citizenship
Names of Director

% Shares owned

() DISCLOSURE OF INTEREST - Interest of the Firm in the Procuring Entity.

i) Are thereanyperson/personis n é é é é é é é @ameof Procuring Entity) who has/haven

If yes, provide details as follows.

Designation in the

Names of Person Procuring Entity Interest or Relationship with
Tenderer
1
2
3
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(i) Conpict discloguret er est

Type of Conflict Disclosure | If YES providedetails of the
YES ORNO relationship with Tenderer

1 | Tenderer is directly or indirectly
controls, is controlled by or is under
common control with another tenderer.

2 | Tenderer receives or has received any
direct or indirect subsidy from another
tenderer.

3 | Tenderer has the same legal
representative as another tenderer

4 | Tender has a relationship with another
tenderer, directly or through common

third parties, that puts it in a position to

influence the tender a&nother tenderer,
or influence the decisions of the
Procuring Entity regarding this tendering

process

5 | Any of the Tenderer's affiliates
participated as a consultant in the
preparation of the design or technical
specifications of the works that are the

subject of the tender.

6 | Tenderer would be providing goods,

works, norconsulting services or
consulting services during

implementation of the contract
Specifiedin this Tender Document.

7 [Tenderer has a close business or family
relationship with a professional staff of

the Procuring Entity who are directly or
indirectly involved in the preparation of

the Tender document or specifications
of the Contract, anidr theTender
evaluation process of such contract.

8 [Tenderer has a close business or family
relationship with a professional staff of
the Procuring Entity who would be

involved in the implementation or
supervision of the such Contract.

9 | Has the conflict stemming from such
relationship stated in item 7 and 8
above been resolved in a manner
acceptable to the Procuring Entity

throughout the tenderingrocess and
execution of the Contract.
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Certiycation

On behalfof the Tenderer] certify thattheinformationgivenaboveis complete currentandaccurateasat the dateof
submission.

Full Name

Title or Designation

(Signature) (Date)
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b) CERTIFICATE OF INDEPENDENT TENDER DETERMINATION

I, theundersignedin submittingthe accompanying etter of Tenderto the

[Nameof Procuring Entity] for:

[Name and number of tenddn

responseo therequesfor tenderanadeby: [Name ofTenderer]do hereby
makethefollowing statementshat| certify to betrueandcompletein everyrespect:

Icertify, on behalfof [Nameof Tendererlthat:

1

2.

| havereadandl understandhecontentofthisCer t i ycat e;

I understand that theenderw i | | be disqualiyed if this Certiycat
respect;

| amtheauthorizedepresentativef the Tenderewith authorityto signthisC e r t i andtcestibmifthe
Tenderon behalfof the Tenderer;

For the purposes déndet]hiusn d@errsttiayncda tteh aand htehevor d 0
individual or organizationptherthanthe Tendererwhetheror nota f y | with thesTendererwho:

a) Hasbeenrequestedo submita Tenderin responseo this requesfor tenders;
b) couldpotentiallysubmitatenderin responséo this requesfor tenderspasedntheirqu al i ycat i on
abilities orexperience;

TheTenderediscloseghat[checkoneof thefollowing, asapplicable]:

a) The Tenderer has arrived at thenderindependently from, and without consultation, communication,
agreemenor arrangementith, any competitor;

b) The Tendererhasenteredinto consultationscommunicationsagreement®r arrangementsvith one or
more competitors regarding this request for tenders, and the Tenderer discloses, in the attache
document(s), complete details thereof, including the names of the competitors and the nature of, an
reasongor, such consultationgommunicationsagreementsr arrangements;

In particular,without limiting the generalityof paragraphg5)(a) or(5)(b) above therehasbeenno
consultation, communicatioagreemenor arrangemeniith any competitorregarding:

a) prices;

b) methodsfactorsor formulasusedto calculateprices;

¢) theintentionor decisionto submit,or notto submit,atender;or

d the submission of a tender which does not meet
s p e c i disclasédbursuartto paragraph{s)(b) above;

In addition, there has been no consultation, communication, agreement or arrangement with any competitc
regardingthe quality, quantity,s p e c i y ar ddivierg pagicularsof the works or servicesto which this

request fortendersrelates,exceptass p e ¢ i futharizedly the procuring authorityor ass peci yc al
disclosedpursuant toparagraph(5)(above;

The terms of the Tenderhave not been,and will not be, knowingly disclosedby the Tenderer directly or
indirectly, to any competitor, prior to the date
Contract, w h i gnlessotleenwiserequredyoyl awt or ass p e ¢ i disclasedpyrsuantto
paragraph{5)(b) above.

Name
Title
Date

[Name, title and signature of authorized agent of Tenderer and Date]
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(c) SELF-DECLARATION FORMS

FORM SD1

SELF DECLARATION THAT THE PERSON/TENDERER IS NOT DEBARRED IN THE MATTER OF
THE PUBLIC PROCUREMENT AND ASSET DISPOSAL ACT 2015.

|, éééécéeéeeeceeeee. |, of Post Of yce Box éé. éeééeéeéecéeéé.
ééeééeeeéeeeeé. . in the Republic of ééééeéeéecécécé. do
follows: -

1 THATlamtheCompany Secretary/ Chief ExecutivediManagi ncg
€eéé. ... éééceeéécé e eé(@sertname of the Companwho is a Bidder in respect @Ender No.

eééeéeée.f.or € ééeéé e @nderttendertitle/description) or €& é é € é é @nderthname
of the Procuring entityand duly authorized and competent to make this statement.

2. THAT the aforesaid Bidder,& Directors and subcontractors have not been debarred from participating in
procurement proceeding under Part IV of the Act.

3. THAT what is deponed to here in above is true to the best of my knowledge, information and belief.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

cEééecéeééecééecé. cééeééeéécéeéee. cééecéeeéeé
(Title) (Signature) (Date)

Bidder Ofycial Stamp
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FORM SD2

SELF DECLARATION THAT THE PERSON/TENDERER WILL NOT ENGAGE IN ANY CORRUPT OR
FRAUDULENT PRACTICE.

I eééeéeééecéécefe P.O. Box €ééé. .. .. ... ... .......e6¢é6¢

eééeeéeééeééeeé.. in the Repebdoiherebpnmakeéstétemenfafows: -

1L THATI am the Chief Executive/ Managing Director/ Pri
(Insertnameof the Company)who is aBidderin respeciof Tender No.é é é é &€ é é . for
€ é é é é ¢ é (inserttender title/descriptiorf) o r € é é é(ésert name of the Procuring entitgind
duly authorized and competent to make this statement.

2. THAT theafore said Bidder, its servantsand/or agents/subcontractonsill not engagein any corrupt or
fraudulent practiceand has not been requestedto pay any inducementto any member of the Board,
ManagementStaffand/ or empl oyees and/ oé&. (Irsgtemane ©f the Procar@g é € ¢
entity)which is the procuringntity.

3. THAT the aforesaididder, its servants and/or agents /subcontractors have not offered any inducement to any
member of the Board, Management, St af f éa(Nathéobtme e mp
procuringentity).

4. THAT the aforesaid Bidder will not engage /has not engaged in any corrosive practice with other bidders
participatingin the subjecttender

5. THAT whatis deponedo herein aboveis trueto the bestof my knowledgeinformationandbelief.

,,,,,,,,,,,,,,,,,,,,,,,,,,,, sz

eEéééeéeééecééeceéece eééecéeecéeeéce eé. . ... .....68
(Title) (Signature) (Date)

Bidder's Ofycial Stamp
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DECLARATION AND COMMITMENT TO THE CODE OF ETHICS

| ééééééeéeééeeéeé. (per s o(dameofithe Busiress!Comparfy/Fidm.........cccccovvrvnnnnnne

Eeééééceéééeeééeeééeéé. declarethat | have read and fully undeostthe contents of the
Public Procuremen& AssetDisposalAct, 2015, Regulationsandthe Codeof Ethicsfor persongarticipatingin
Public ProcurementanissetDisposalandmy responsibilitiesinderthe Code.

| do hereby committo abideby the provisionsof the Codeof Ethicsfor persongarticipatingin Public Procurement
and AsseDisposal.

ST gnNéeeéeé. . . . . . L .

[0 1S 1 o OO PP P PRSPPI
Of yce addr eSS . . . . . . . i e e :
Emai | ééééééeééecééeécéeéécé.

Name of the Firm/ Companyééééééeéeéceé.

(Company Seal/ Rubber Stamp where applicable)

Witnhess

,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,
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(d) APPENDIX 1-FRAUD AND CORRUPTION

(Appendi x 1 shall not be modiyed)
1. Purpose
11 The Government of Kenya's Afffiorruption and Economic Crime laws and their sanction's policies and

21

22

3.

procedures, Public Procurement and Asset Disposa(rsct33 of 2015and its Regulation, and any other
Kenya's Acts or Regulations related to Fraud and Corruption, and similar offences, shall apply with respect t
PublicProcuremenProcesseandContractghataregovernedoy thelaws of Kenya.

Requirements

The Governmentof Kenya requires that all parties including Procuring EntitiesTenderers,
(applicants/proposers), Consultants, Contractors and Suppliers; afp/@tdctors, Swoonsultants, Service
providersor Suppliers;any Agents (whetherdeclaredor not); and any of their Personneljnvolved and
engagedn procurementunderKenya'sLaws and Regulation,observethe higheststandardof ethicsduring

the procurement process, selection and contract execution of all contracts, and refrain from Fraud an
Corruption and fully complyith Kenya'slawsandRegulationsasperparagraphd.labove.

Kenya's public procurement and asset disposafract33 of 2015under Section 66 describes rules to be
followed and actions to be taken in dealing with Corrupt, Coercive, Obstructive, Collusive or Fraudulent
practicesandC o n p of lntersstin procurementncluding consequence®r offencescommitted.A few of

the provisiongiotedbelowhighlight Kenya'spolicy of no toleranceor suchpracticesandbehavior:

1) A personto whomthis Act appliesshallnot beinvolvedin any corrupt,coercive,obstructive collusive
or fraudulenfpractice;or ¢ 0 n padf ioterestin any procuremenbor assetdisposalproceeding;

2) A person referred to under subsection (1) who contravengwdhisions of that sulection commits
an offence;

3  Withoutlimiting the generalityof the subsectior{1) and(2), the personshallbe: -

a) di s g ufmomienteendinto acontractfor aprocuremenbr assetisposalproceedingpr
b) if acontracthasalreadybeenenterednto with the personthe contractshallbevoidable;

4) Thevoiding of a contractby the procuringentity undersubsectior(7) doesnot limit any legalremedy
the procuringentity mayhave;

5 An employeeor agentof the procuringentity or a memberof the Board or committeeof the procuring
entity whohasc o n [ofiintetestwith respecto a procurement:

a) Shall nottakepartin the procuremenproceedings;

b) shallnot, afteraprocurementontracthasbeenenteredn to, takepartin anydecisionrelatingto
the procuremertr contract;and

c) shall not be a subcontracor for the tenderto whom was awardedcontract,or a memberof the
groupof tenderers to whom the contract was awarded, but the subcontractor appointeteshall
all the requirementsf this Act.

6) An employee, agent or member described in subsection (1) who refrains from doing anything prohibitec
under that subsection, but for that subsection, would have been within his or her duties shall disclose th
conpictofinteresttotheprocuringentity;

7) If apersoncontravenesubsectior(1) with respectoac o n [ofiintetestdescribedn subsectior(5)(a)
and thecontractis awardedo the personor his relativeor to anothempersonin whomoneof themhada
director indirect pecuniaryinterest,the contractshall be terminatedandall costsincurredby the public
entity shallbe madegyoodby theawardingo f y Ete.r .

In compliancewith Kenya'slaws,regulationsandpoliciesmentionedabove the ProcuringEntity:

62



a) De y rmhmadly,for thepurpose®f theaboveprovisionsthetermssetforth belowasfollows:

i) ACorruptp r a c is theoféeing, giving, receiving,or soliciting, directly or indirectly, of anything
of valuetoi n p u ienpraperlythe actionsof anothermparty;

i) AFraudulenp r a c is angaet@r omission,ncludingis representatiorthatknowingly or
recklessly misleadgyr attemptdo mislead,a partyto obtainy n a nar étherb e n erfotavoid
anobligation;

i) ACollusivep r a c t anarrangemenbetweertwo or morepartiesdesignedo achievean
improper purposéncludingtoi n p u inpreperlytheactionsof anothemarty;i c oer ci v e
p r a c isimpakingor harming,or threateningo impair or harm,directly or indirectly, any party
or thepropertyof thepartytoi n p u ienpraperlytheactionsof aparty;

iv) AObstructivep r acis:i c e 0

A Deliberately destroying, falsifying, altering, or concealing of evidence material to the
investigation or making false statements to investigators in order to materially impede
investigation by Public Procurement Regulatory Authority (PPRA) or any other appropriate
authority appointed by Government of Kenya into allegations of a corrupt, fraudulent, coercive,
or collusive practice; and/a@hreateningharassinger intimidating any party to preventit from
disclosing its knowledge of matters relevant to the investigation or from pursuing the
investigation;jor

A acts intended to materially impede the exercise of the PPRA's or the appointed authority's
inspectiomandauditrights providedfor underparagrapt2.3e. below.

b) Dey nneoees p e c i yincagdordayncewith the above procurementAct provisions set forth for
fraudulent andollusivepracticesasfollows:

"Fraudulenpr acti ce" includes a misrepresentation of
processortheexerciseof a contractto the detrimentof the procuring entity or the tendereror the
contractor, andncludes collusive practicesamongsttenderersprior to or after tender submission
designedo establish tendgoricesata r t i nprecongétitivelevelsandto deprivethe procuringentity

of theb e n eofyffreesand opercompetition.

c) Rejectsaproposalfor award" of a contractf PPRAdetermineghatthey r armindividual recommended
for award,any of its personnelpr its agents,or its subconsultantssubrcontractorsserviceproviders,
suppliers and/ or their employees, has, directly or indirectly, engaged in corrupt, fraudulent, collusive,
coercive, or obstructivpracticesn competingfor thecontractin question;

d) Pursuant to the Kenya's above stated Acts and Regulations, may recommend to apautipoidtyies)
for sanctioninganddebarmenof ay r amnindividual, as applicableinderthe Acts andRegulations;

e) Requires that a clause be included @mderdocuments and Request for Proposal documents requiring(i)
Tenderers(applicants/proposersi;onsultants,Contractors,and Suppliers,and their Subcontractors,
Subconsultants, Service providers, Suppliers, Agents personnel, permit the PPRA or any other

appropriate authorityappointedby Governmentof Kenya to inspecl2 all accountsrecordsand other
documentgelating to the procurement process, selection and/or contract execution, and to have then
audited by auditorappointedoy the PPRAor any otherappropriateauthorityappointedoy Government

of Kenya;and

f) Pursuant to Section 62 of the above Act, requires Applicants/Tenderers to submit along with their
Applications/ Tendbeercsl/aRraotpioosnal oramofi Saesl fi ncl uded
declaring that they and all parties involved in the procurement process and contract execution have nc
engaged/wilhotengagen anycorruptor fraudulentpractices.

Iror theavoidanceof doubt,a party'sin e_h%blht%{ to beawardeda contractshallincludes, withoutlimitation, (i)
apglyln%for preeq u al i yesgpsessingnierestin a consultancyandtenderingeitherdirectly or asa nominated
sub-Contractor,nominatecconsultanthominatedmanufactureor supplier,or nominatedserviceprovider,in respect
ofSlfjchct:ontract,and(u) enteringinto an addendunor amendmenintroducinga materialmo d i y doany existing
contract.

2 Inspections in this context usually are investigative (i.e., forensic) in nature. They involyerfatti ng act i
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undertaken by the Investigating Authority or persappointedby the Procuring Entity to addresss p e anatters
relatedto investigations/auditssuchasevaluatingthe veracity of an allegationof possible Fraudand Corruption,
throughthe appropriatemechanismsSuchactivity includesbut is not limited to: accessingandexaminingay r m' s
or individual'sy nanci al records and information, and making
any other documents, data and information (whethehnard copyor electronidormat) deemedrelevantfor th
einvestigation/auditand making copiesthere of as relevant; interviewing staff and other relevantindividuals;
performing physicainspectionsandsite visits; and obtainingthird partyv e r i y af iaforinadiam.
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2.

FORM OF TENDER SECURITY -DEMAND BANK GUARANTEE

Beneyciary:
Requestfor TendersNo:

Date:
TENDER GUARANTEE No.:
Guarantor:

@)

b)

Wehavebeeninformedthat (hereinafter called "the Applicant") has submitted or
will submittotheB e n e y itsiTeanderfhereinaftercalled"the Tender")for theexecution &
underRequesfor TendersNo. (At o) .

Furthermorewe understandhat, according tathe B e n e y ccongitiogs, Tendersmust be supportecby a
Tenderguarantee.

At therequesbf the Applicant,we, asGuarantorherebyirrevocablyundertakdo paytheB e n e y anysam y
or sums not exceeding in total amountof ( ) upon receipt by us of the
Beneyciary's complying demand, supported by the
separate signed documecompanyingr identifying the demandstatingthateitherthe Applicant:

has withdrawn its Te e during the pe
en

nder i
Tender Validity Periodo), or any ext [

riod of Ter
sion theret
having been notiyetTendetby tthlee aB e e @Yy EendendaidioydPeribdtosagy t h €
extensiorthereto providedby the Applicant, (i) hasfailed to executethe contractagreementor (ii) hasfailed

to furnish thePerformance.

This guaranteewill expire:(a) if the Applicantis the successfullendereruponour receiptof copiesof the
contract agreemestgnedby the Applicantandthe Performanceecurityand,or (b) if the Applicantis notthe
successfulTenderer,upon the earlier of (i) our receiptof a copy of the Be n ey cni aatriyy tsdhei on
Applicantof theresultsof the Tenderingprocesspr (i) thirty daysaftertheendof the TenderVvalidity Period.

Consequentlyany demandfor paymentunderthis guaranteemust be receivedby us at the o f yicdeated
above onobeforethatdate.

[signature(s)]
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4.

FORM OF TENDER SECURITY (TENDER BOND)

[The Suretyshally linlthis TenderBondFormin accordancewith theinstructions
indicated.] BOND NO.

BY THIS BOND[name of tendereta's Pr i nci pal (her ei nafnamerlegal tdld,ance d 7
address of suretyguthorized to transact business ifname of country of Purchaserjs Surety (hereinafter
called fAthe Suretyo), [emeofPuechaserhan by gleye K hemai nm
P ur c h m ¢hesundof [amountof Bond][amountin words],for the paymentof which sum,wellandtruly to

be madeywe, the said Principal and Surety,bind ourselvespur successorandassigns,jointly andseverally,

y r mby thesepresents.

WHEREAS the Principalhassubmittedor will submita written Tenderto the Purchasedatedthe dayof
, 20, for the supplyof [nameof Contract] (hereinaftercalledthe@ Tender 0 ) .

NOW, THEREFORE,THE CONDITION OF THIS OBLIGATION is suchthatif the Principal:

a) Haswith drawnits Tenderduring the periodof Tendervalidity setforth in the Principal'sLetter of Tender
( A tTénderValidity P e r i or dnyextensiorthereto providedby the Principal;or

b) Havingbeenn o t iofytlee dcceptancef its Tenderby the Purchaseduring the TenderValidity Periodor

any extensionthere to provided by the Principal;(i) failed to executethe Contract agreement;or (ii)
hasfail edtofurnish the Performance Security, i n
Purchaser's Tendering document.

then the Surety undertakes to immediately pay to the Purchaser up to the above amount upon receipt of t
Purchaser's yrst written demand, wit hout the Pur
demandthe Purchaseishall statethat the demandarisesfrom the occurrenceof any of the aboveevents,
specifying whichevent(s) hasoccurred.

The Suretyhereby agreeghatits obligationwill remainin full force andeffectuptoandincludingthe date30
daysafter thedateof expirationof the TenderValidity Periodsetforth in the Principal'sLetter of Tenderor any
extension theretprovidedby the Principal.

IN TESTIMONY WHEREOF,the Principal and the Surety have caused these presents to be executed in thei
respective names this daf 20.

Principal: Surety:
CorporateSeal(whereappropriate)

(Signature) (Signature)
(Printednameandstitle) (Printednameandtitle)
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4.

FORM OF TENDER - SECURING DECLARATION

[The Bidder shall complete this Form in accordance with the instructiaticated]

DAte: ... [insert date (as day, month and year) of Tender Submission]

TendemMNO.: ..o [insert number of tendering process]

TO! o, [insert completenameof Purchaser]l/We, the undersigneddeclarethat:

1 I/Weunderstandhat,according toyour conditions bids mustbe supportedy a TenderSecuringDeclaration.

2. I/Weaccept that I/we wilautomatically be suspended from being eligible for tendering in any contract with the
Purchasefor the period of time of [insert numberof monthsor years]startingon [insert date],if we arein
breachof ourobligation(s)underthe bid conditions,becausewei (a) have withdrawn our tenderduring the
period of tender validitys p e ¢ byyus id the TenderingData Sheet;or (b) having beenn o t i of thed
acceptanceof our Bid by the Purchaseduring the period of bid validity, (i) fail or refuseto executethe
Contract, if required,or (ii) fail or refuse tofurnish the PerformanceSecurity, in accordancewith the
instructiongto tenders.

3. I/We understandhat this TenderSecuringDeclarationshall expire if we are not the successfullenderer(s),
upon theearlierof:
a) Ourreceiptof acopyofyourn ot i y af taenanweof the successfulendererpr
b) thirty daysafterthe expirationof our Tender.

4. I/We understandhatif lam /we are/in a JointVenture the TenderSecuringDeclarationrmustbein the nameof

the JointVenturethat submitsthe bid, and theJoint Venture hasnot beenlegally constitutedat the time of
bidding, the TenderSecuringDeclarationshall be in the namesof all future partnersasnamedin the letter of
intent.

,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

bid for andon behalfof: [insert completenameof Tenderer]

,,,,,,,,,,,,

Dated on ééééééé. day (dlhser&détenksigning]Sealdrstamp
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5. Appendix toTender
Schedule of Currency requirements

Summary of currencies of thenderfor [insert name of Section of thorks]

IV cury cy Mounts apile
Name of currency Amounts payable

Local currency:

Foreign currency #1:

Foreign currency #2:

Foreign currency #3:

Provisional sums expressed in local currency [To be entered by the Procuring Entity]
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PART Il - WORKS REQUIREMENTS
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41

42

43

44.

SECTION V - BILLS OF QUANTITIES

Notesand Sampleltems for Preparing a Bill of Quantities

These Notes for Preparing a Bill of Quantities are intended only as information for the Procuring Entity or the
person drafting th@enderDocuments. Priced Bills of Quantities shall be part and parcel of the Contract
Documents.

Theobj ectives and pur pose of t he Bills of Quant
speci ycat i oanslquantitiessf Workistp ie pedamnsedio enabletendergso bepreparece f y ci e n't
andaccurately andvhena contracthasbeenenterednto, to providea pricedBill of Quantitiesfor usein the
periodicvaluationof Works executedlnorderto attaintheseobjectives Works shouldbe itemizedin the Bill

of Quantites nsuf yci ent det ail t o di st Warkg,aribetweenioeksohtleee n t
same nature carried outin different locations or in other circumstances which may give rise to different
considerations of cosConsistent withtheserequirementsthe layout and contentof the Bill of Quantities
shouldbe assimpleandclearaspossible.

TheBills of Quantitiesshouldbedivided generallyinto thef ollowing sections:

a) Preambles

b) Preliminaryitems

c) Workltems

c) DayworkScheduleand
d) Provisionalitems

e) Summary.

NOTES TO PREPARING PREAMBLES

The Preambles should include only those items that constitute the cost of the works but would not be price
separatelyas they are expectedto be includedin the unit prices.Careshould be takento ensurethat these
itemsare notarepetition of the conditionsof contract.The Preambleshouldindicatethe inclusivenes®f the

unit pricesand shouldstatethe methodsof measuremerthat havebeenadoptedn the preparatiorof the Bill

of Quantitiesthat areto be usedfor the measuremeraf any partof the Works. The units of measuremerdand
abbreviationshouldb e deyned and any mandatory national uni
procedure for remeasuremerghouldbedescribedn the Preambles.

Units of Measurement The following units of measuremenand abbreviationsshall be used,unlessother
national unitaremandatoryin Kenya.

nit Abbreviation Unit Abbreviation

cubic meter mor cu Mt millimetre mm

The Bills of Quantities shall be read @onjunction with the Instructions to Tenders, General and Special
Conditionsof Contract,TechnicalS p e ¢ i y araDrawmngss ,

The quantities given in the Bills of Quantities are estimated and partly provisional and are given to provide &
commonbasisfor tendering.The basisof paymentwill be the actualquantitiesof work orderedandcarried
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45,

46.

47.

48.

49

410

a1

51

52

53

54

55

out, asmeasuredy the Contractorandv e r ibyteedrchitectandvaluedat the ratesandpricestenderin
the pricedBills of Quantities whereapplicable andotherwiseat suchratesandpricesasthe Architect may
y xwithin the termsf the Contract.

Theratesandpricestenderin the pricedBills of Quantitiesshall, exceptin sofar asit is otherwiseprovided

under theContract,include all ConstructionalPlant, labour, supervision materials,erection,maintenance,

i nsurance, proyt., taxes, and duties, together v
implied in the Contract.

A rate or price shall be enteredagainsteachitem in the priced Bill of Quantities,whetherquantitiesare
statedor not. The cost of Items against which the Contractor has failed to enter a rate or price shall be
deemed to be coverdy otherratesandpricesenteredn theBill of Quantities.

Thewhole costof complyingwith the provisionsof the Contractshall be includedin the Itemsprovidedin
the pricedBills of Quantities,andwhereno Itemsare provided,the costshall be deemedo be distributed
amongtheratesangricesenteredor therelateditemsof Work.

General directions and descriptions of work and materials are not necessarily repeated nor summarized in tl
Bills of Quantities.Referencedo the relevantsectionsof the Contractdocumentsshall be madebefore
entering pricesigaingeachitemin the pricedBills of Quantities.

Provisional Sums and contingencysumsincluded and so designatedn the Bills of Quantitiesshall be
expended inwhole or in part at the direction and discretion of the Architect in accordancewith Sub
Clausel3.&ndClausel3.6 of the General Conditions of contract.

In preparingthe Bills of Quantities,notesshould be removedas they are intendedto guide the person
preparing theTenderDocumentsThe Contractormustallow in his ratesfor any costsassociatedvith and
complyingwith therequirements$n the Preambles.

Should a tenderer/contractor not price any item in any section of the Bills of Quantities including Preliminary

items, it will beassumedhathe/shehasspreadts costin otherareaghathe/shewill havepriced.Therefore,
the itemoritemswill beexecutedvithoutanyadditionalcostsor without beingtreatedike variations.

NOTES ON PREPARING BILLS OF QUANTITIES

The Preliminary Items should be limited to tangible items that should be priced by the tenderer,are
i dent i ycarbbé pricecsapdratelyandincludedin the interim valuationsprecisely.Suchitems may
includesuchitems assiteo f y motceboards.andothertemporaryworks, otherwiseitemssuchassecurity
for the Workswhich are primarilypart of the Contractor'sobligationsshouldbe includedin the Contractor's
rates.

Thework itemsin the Bills of Quantitiesshouldbe groupedinto sectionsto distinguishbetweenthoseparts

of the Workswhich by nature, location, access, timing, or any other special characteristics may give rise to
different methods of construction, or phasing of \terks, or considerations of cost. Such groups could be
ground excavations, structures, external works, services;eteral items common to all parts of iverks

may be groupedsaseparateectionin the Bill of Quantities.

Quantities should be computed net from the Drawings, unless directed otherwise in the Contract, and n
allowance should be made for bulking, shrinkageor waste. Quantities should be rounded up where
appropriate.

Wherethe measuredtems a redeemedhot to be exactbecausef the likelihood that the scopecan change

during theexecutionof the works, suchitems could be subjectto remeasurementhewordi pr ovi si on
shouldbe usedo identify suchcasesWherewhole sectionsof the work itemsfall in this class for example
foundati ons, t hey shoul d be |l abell ed AProvi si «
Tenderer/Contractor is adviseg front that suchitems are subjectto re-measurementio donebeforesuch

work is coverup.

All itemsthat havenot beenmeasuredand thereforenot subjecttot enderspricing shouldbe listed in the

Bills of Quantities ag’rovisional Sumsfor particular item or class diVork, which may be subject to a
nominated subcontract or separate measurements at a later date during the execution of the works. F
example, if it is deemedot possibleto measureelectrical works before going to tenderbecausedetall
designsarenotready,a pr ovi si onal sum can be allowed in t
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56

5.7

58

ElectricalWo r ki hb& executed latavhen actualdesigndetailsare completed.To the extentnot covered

above thereshouldbein the Bills of Quantitiesa generalprovisionfor physicalandy n a n antirgéncies
madeasafl Pr ov iSsmfaa€aht i ngenci eso and #AProvisional Su
such provisional sums often facilitates budgetary approval by avoiding the need to request periodic
supplementary approvals as the future need arises.

Provisional sums to cover specialized works normally carried out by Nominated Sub Contractors should b
avoidedandinsteadBills of Quantitiesof the specializedNorks shouldbe includedasa sectionof the main

Bills of Quantities to be priced by the Main Contractor. The Main Contractor should be required to indicate
the name(s) of the specialized yr msWoankeas israpppeed e s
domesticsulcontractorsOnly provisionalsumsto coverspecializedWVorks by statutoryauthoritiesshould

be includedn theBills of Quantities.

A Daywork Scheduleshouldbe includedif the probability of unforeseemwork, outsidetheitemsincludedin
the Bill of Quantitiesjs relatively high. To facilitate checkingby the ProcuringEntity of the realismof rates
guoted bythetenderersthe Daywork Scheduleshouldnormally comprise:

i) A list of thevariousclasse®f labor,andmaterialsfor which basic.

i) Dayworkratesandpricesfor variouscategorie®f laborareto beinsertedoy thetenderertogethemith
a statemensf the conditionsunderwhich the Contractomwill be paidfor Work executedn a Daywork
basis.

iii) A percentageto beenteredy thetenderelagaingeachbasicDay work item.

iv) Subtotalamountfor labor,materialsandplantrepresentinghe Contractor' r oowdrheads,
supervision andthercharges.

The Summary should contain a tabulation of the separate parts of the Bills of Quantities carried forward, witf
provisional sumsfor Daywork, Provisionalsumsand Contingenciesand provisionfor Total Costing. The

last lineshouldallow for tendererto indicateany discountsbeforearriving at a total costcarriedforward to

the Form of Tender.
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BILLS OF QUANTITIES

(@)
1.

10.

11.

Preambles

The method of measurement of completed work for payment shall be in accordan(geseitithe name of a
standard reference guide, or full details of the methods to be.used]

The Site is situated irpfovide full description where the site is situated, coordinfites the nearest known
landmark like a town anits sizé It is approximately Kilometers from
Nairobi. Accessto the site shallbethrough :

Which is an existing public road. Any damage caused to the surfaces of this road shall be made good at the
Contractor'ssxpenseThe Contractorshall visit the site andacquaintitself with its natureandposition,the

nature of the ground, substratiad other local conditions, positions of existing power, water and other services,
access roads or any other limitations that might affect his cost or progress. No claim for extras shall be
considered on accouat lack of knowledgein thisrespect.

The Contractor shall obtain the Architect's approval on the siting of all temporary buildings, spoil heaps,
temporary access path, and storage of materials. The Contractor shall also obtain the Architect approval a
directionregardingthe useof any materialsfoundon the Site.

The drawingsusedin the preparationof theseBills of Quantitiescan be inspectedat the o f y ofette

Procuring EntityorProcuringEntity's Representativeluring normalworking hours. Two setsof the Working

Drawingsshall beprovidedto the contractorbut additionalcopiesshall be providedat a costto be determined
by the Engineer.

The Contractor shall allow for the payment of all bank charges in connection with the procurement of Bank
Guaranteeandstampchargesn connectiorwith this contractAgreement.

The Contractorshall carry out the varioussectionsof the Worksin suchan orderasthe Architect May direct.

The Procuringentity reserveghe right to occupythe Works by sectionson completionprovidedthat such
occupation isconsideredto be both practical and reasonableand will not interfere with the Works. The
Contractorshallallow anycostsassociateavith suchoccupation.

The main Contractorwill befully responsibldor payinghis SulbContractorbut the ProcuringEntity reserves

the right in very exceptional circumstances to make such payments direct in the interests of the project whel
the completion thereof might be jeopardized by any dispute or vicariousness between the Contractor and tt
Sub Contractorinvolve.

The Contractorshall completeand deliver the Worksin the periodinsertedin the Form of Tenderashis time

for completion of thVorksfrom the date for Possession, to be agreed with the Engineer. The Contract Period
is presumedio have been calculatedmaking due allowancefor seasonalinclementweatherconditions.
Noclaimfor extensiomf time dueto the normalin clementweatherfor this areashallbe entertained.

The Contractorshall, upon receiving instructionsto proceedwith the Works, draw up a Programmeand
Progress Chasdettingout the orderin which the Worksareto be carriedout, with the appropriatedatesthere
of. This Chart shalbe agreedwith the Architectandno deviationfrom the ordersetoutin it will be permitted
without the written consentof the Engineer.The Contractorwill be responsiblefor arrangingthe above
programmewith all his subContractorsand SpecialtiesThe Contractorshall allow in his ratesfor carrying
outthis exerciseandfor updating it asequired.

The Contractorshall submit to the Architect on they r daty of eachweek or such longer period as the
Architect fromtime to time direct, a ProgresRReportandanyinformationfor the proceedingperiod,showing
the progress duringhe periodandthe up-to-datecumulativeprogressorall importantitemsof eachsectionor
portionof theWorks.

The Contractorshall arrangefor photograph®f the Siteto be takenby a professionaphotographeapproved

by the Engineer.ThePhotographsshall provide a record of the Site and adjacentare as prior to the
commencemendf the Works and shall cover such portion of the works in progressand completionas the
Architectshall direct. All prints shall be full plate size,unmountedand markedon the reverseside with the
dateof exposurej dent i ycati on reference and brief descri
vested in the Procuringntity. The negativesand four prints from eachnegativeshall be deliveredto the
Architectwithin two weeksof exposure.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22,

23.

Figured dimensions are to be followed in preference to dimensions scaled from the Drawings, but wheneve
possible dimensions are to be taken on the Site or from the buildings. Before any work is commenced by Sul
Contractors or Specialist Firms, dimensions must be checked on the site comparable dimensions shown on t
drawings.The Contractorshallberesponsibldor theaccuracyof suchdimensions.

Prior to commencemenof any work the Contractoris to ascertainfrom the relevantAuthorities the exact
position, depthandlevel of all existing electric cables,waterpipesor otherservicesin the are aandhe shall
makewhatever provisions may be required by the Authorities concerned for the support and protection of sucl
services. Any damage or disturbance caused to any services shall be reported immediately to the Architect a
the relevant Authority and shall be made good to their satisfaction at the Contractor's expense. Wher
appropriate the Contractahall open up the ground in advanceof the main work by hand digging, if
necessanytp locateprecisely thgositionanddetailsof the servicesvhich arelikely to affecthis operations.

The Contractorshallincludein his pricesfor the transportof materialsworkmen,etc./,to andfrom the site of
the proposeavorks,at suchhoursandby suchrouteasarepermittedby the Authorities.

The Contractorwill be requiredto makegood, at his own expenseand damagehe may causeto the present

road surface and pavements within or beyond the boundary of the Site, during the period of the works. Al
existing paths, storm water channels, etc., that may be destroyed or damaged during the proghéssiaf the
shall be reinstatebly the Contractorto the satisfactiorof the Engineer.

The Contractoiis to allow for complyingwith all instructionsandregulationsof the Police Authorities.

All water shall be fresh, clean and pure, free from earthly, vegetableor organic matter, acid or alkaline
substancen solution. The Contractor shall provide at his own risk and cost all water for use in connection
with the Works, (including works of suli contractors)lf needbe, he shall makearrangementsvith the Local
WaterAuthority for theinstallationof a separateneterfor all waterusedby him throughoutthe Contractand

payall costandfeesin connection therewith. He shall also provide temporary storage tanks and tubing, etc., as
may be necessargind cleaawayat completion.

The Contractor shal/l provide all a Morksy(icciuding Subii g ht
Contractor's) including all temporary connection
Contractorshallpayall feesandobtainall permitsin connectiortherewith.

The Contractor shall constantly keep on iNerks a Literate Englistspeaking Agent or Representative,
competenandexperiencedn thekind of work involved,who shallgive his wholetime to the superintendence

of the works. (Including works of subcontractors). Such Agent or Representative shall receive on behalf of
the Contractordirectionand instruction from the Engineer,and such directions and instructionsshall be
deemedo be givento the contractorin accordancevith the Conditionsof Contract.The Agent shall not be
replacedvithoutt h e s gperavaloftice Engineer.

The Contractorshall ensurethat the safety of his work peopleand all authorizedvisitors to the site are
protectecdat alltimes.In particular,thereshallbe the properprovisionof guard rails to scaffolding,protection
againstfalling materialstoolson site,dust,nail andothersharpobjects.The site shallbe kepttidy andclearof
dangerousubbish. The Architect shall be empowered to suspend work on site should it be considered this
condition is not being observeaidno claim arisingfrom suchsuspensiomvill beallowed.

The are as availableto the Contractorfor workyards,o f y aral sther facilities shall be directedby the
Architect and any existing features to remain shall be protected from damage throughout the Contract Peric
and handed back in good condition when they are vacated at the end of the Contract. If additional areas a
required, the contractshall sourcethenat own cost.

The Contractorshall give the Architectreasonableotice of the intentionto setout or takelevelsfor any part
of the Works so that arrangementsnay be madefor checkingthe work. The accuracyof setting out and
leveling shall be within the tolerancess p e c inyheSip e c i y oran the®rawings. The checkingof
settingout or leveling by the Architect shall not relieve the Contractorof his dutiesor responsibilitiesunder
the Contract.

The Contractormust take stepsnecessaryto safe guardand shall beheldfully responsiblefor any damage
causedto existingandadjacentproperty,including buildings that are not a subjectof demolition. He shall
make good at his own cost damageto personsand property causedthere on, and he shall indemnify the
ProcuringEntity againstany lossor claim thatmayarise.

74



24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

The Contractor shall take such steps and exercise such care and diligence as to minimize nuisance arising fr
dust, noise or any other cause to the occupiers of the existing and adjacent property. He must provide su
temporary and special screens and tarpaulins or gummy bags, hoarding, barriers, warning signs etc. as

considers necessary and sufycient for the protec

nuisanceetc.asdirectedby Engineer.

The Contractors attention is drawn to the standards levy order which was amendglmntobﬁr 1998.Legal
notice No.154 of 1998. Th€ontractor is required to pay a monthly level of 0.2% of his factory price of
constructionworkswith effectfrom Januaryl999.Tenderershallallow for thisin the build-upof hisrates.

The Contractor shall provide temporary sheds,o f y aneshrooms,sanitary, accommodationand other
temporary buildinggor the useof the contractorand sulcontractorsjncluding lighting furniture equipment
andattendance.

Contractorshall provide/buildlabor camp sat areasto be agreedwith the Engineer.Labor campsshall be
complete withsanitaryaccommodatiomndfencinggates.

The Contractor must provide the necessary toilet facilities to the requirement and satisfaction of the Healtl
Authorities and maintain the same in a thoroughly clean and sanitary condition and pay all conservancy fee
duringthe periodof the Worksandremovewhenno longerrequired.

The Contractorshall provide at his own risk and costall watchingandlighting asnecessaryo safeguardhe
Works,Plantandmaterialsagainstdamageandtheft.

The Contractorshall provide all necessanhoists,tackle, plant, equipmentyehicles,tools and appliancesof
every description for the due and satisfactory completion of\Woeks and shall remove the same on
completion.All such plant, tools and equipmentshall comply with all regulationsin force throughoutthe
period of the Contract andshall be alteredor adoptedduring the Contractperiod as may be necessaryto
complywith anyamendments or additionsto suchregulations.

Provide,erectandmaintainall necessargcaffolding,s u f y c strengandeyf y cfor thedue performance
of theworks, including Sub-ContractWorks, providespecialscaffoldingasrequiredby SulxContractorsalter
and adopt all scaffolding as and when required during\tbeks,and remove on completion. No scaffolding
is measuretherein afterandthe Contractormustallow in his ratesfor this.

The Contractor shall take all necessaryprecautionssuch as temporaryf encing, hoarding fans, planked
footways, guarfrails gantriesscreengtc.,for the safecustodyof the Works, materialsand public protection
andadjacent properties.

Cover up all and protectfrom damage,including damagefrom in clementweather,all y n i swork dnd
unyxed mat er i al s, -Contnactdrs, dtc., ntay thet shtiafactioro df theS Ardhitect until the
completion ofthe Contract.

The Contractor shall, after completion of the works, at his own expense, remove and clear away all surplu
excavated demolition materials, plant, rubbish and unused materials and shall leave the whole of the Site ai
Worksin a cleanandtidy stateto the satisfactionof the Engineer,shedscamps.etc. Particularcareshall be
taken t ol eaameaoindoasraradltorepmove allspaint and cementall rubbis hand dirt as it
accumulatesThe Contractoistoy n lds owndumpandshallpayall chargesn connectiortherewith.

Concrete test cubes shall be prepared in a set of three, as described including teskaipfels] materials,
making molds,transport,handling,etc. Allow in your ratesfor makingat leastfour cubeson eachoccasion,
from differentbatchesthe concretebeingtakenfrom the point of deposit.

The Contractorshall furnish at the earliestpossibleopportunitybeforework commencesandat his own cost,

any sampleof materialsand workmanshipthat may be called for by the Architect for the approval or
rejection,and anyfurther samplesn the caseof rejection,until suchsamplesare approvedby the Engineer.

Such samples,when approvedshall be the minimum standardfor the work to which they apply. The
procedurefor submitting samples of materials for testing or approval and the method of marking for
identiycation shal/l b e @onstradtoshalthllod io igiTendeyfor sudhsampites g i n
andtests,includingthosein connectiorwith his SubContractorsvork.
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37.

38.

39.

40.

41.

The Contractorattention is drawn to the Finance Bill of the year 2000/2001 on withholding tax on contractual

paymentsection 35(7)(i)(iij) which becameeffective on 15t July 2000. A 3% withholding tax will be
applicableto all in terim paymentexceedingK s h s é € . . . . . for work donein respectof éuglding
or civil works.The contractoshallallow for any costsarisingresultingtherefrom in the build-up of rates.

Blastingwill only be allowedwith the expresspermissionof the Architectin writing. All blastingoperations
shall becarriedout at the Contractor'ssolerisk and cost,in accordancevith any Governmentegulationsin
forcefor the timebeing,andany specialregulationdaid down by the Architectgoverningthe useandstorage
of explosives.

The National Construction Authority is a state corporation established under the national construction
authority ActNo.14of 2011.The broadMandateof the Authority is to over seethe constructiorindustryand
coordinateits development. The National Construction Authority Regulations 2014 with an effective date of

6thJune 2014, regulatiazb, - Allow 0.5%of thetendersum/contracsumfor constructiorlevy.

The Contractor attention is drawn to Finance Bill of 1993 wh&& was introduced in all contracts for
constructionservicesThetenderelis alsodrawnto VAT Act Cap476 clausel9(9). The tenderemustallow
for VAT 1.19asinstructedelsewhere.

Thecontractorshallallow andpayfor all insurancdo coverrisks andindemnitiesrequireditems17 and 18 of
the Condition®f contractandalsos p e c in thesSgdecialConditionsof Contract.
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BILL NO. 1 - PRELIMINARY ITEMS

ITEM
No.

DESCRIPTION

AMOUNT

1.

The Contractor shall provide, or erect and maintain an approvedupcl
office for the sole use of the Architect and his own site staff. The offi
metres, will be divided into tweeparate interconnected offices.
Services to be provided shall include a telephone, water sanitary an
electrical supply and drainag€he offices shall be supplied with
furniture and equipment that shall include

4 No. desks with chairs; 1 No. large table with sufficient number of
chairs; drawing table along the full length of one side with plan draw,
and drawing stools: 4 No. waste paper baskets: sufficient number of
boards: and any additional furniture and fittings as may reasonably |
required during the Contract period. The Contractor shall provide th¢
Architect and site staff with computer sets or laptops, printers and
telephones all that are necessary for project use.

The office furniture and equipment shall all be to the approval of the
Engineer. The Contractor shall also provide all labor, equipment an
consumable storesquipment throughout the currency of the
contract.

[OPTIONAL] Contractor shall provide a house for Engineers site agg
which shall be one bedroomed temporary house with a sitting room,
bathroom and a kitchen complete with electrical and sanitary installa
and provide maintenance and paying of bills of water and electricity
and including end of the contract period.

Provide a signboard notledsan square meters in size
of a design type, angith lettering and coloring and in a position
approved by the Engineer. The signboard shall be for the display of
Main Contractor's name and the names of all hisGaibtractors, with
the Procuring Entity's name painted thereon. All Consultants names
printed in letters not exceeding 50 mm high. No other signboard or
advertising shall be allowed. The signboard shall be fully maintaineqg
during the Contract Period and shall be pulled down and removed a
end of thecontract.

Add others (ifany)

TOTAL CARRIED TO GRAND SUMMARY
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BILL NO. 2: WORK ITEMS

(Organizedappropriately into work sections, such as
mechanical installations. etc.
Bill No 2 - (Name of Sectioa.g.,Foundations).

Itemno. | Description Unit Quantity | Rate Amount

Total for Bill No. 2 (carried forward to Summary, p.__)
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Bill No. 3: Schedule of Daywork Rates Labor

Itemno. | Description Unit Nominal | Rate Amount

quantity

Subtotal

Allow percent” of Subtotal for Contractor’s overhead,
profit, etc., in accordance with paragraph 3 (b) above.

a. To be entered by the Tenderer.
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Bill No. 4: Schedule of Daywork Rates Materials

profit, etc., in accordance with paragraph 4 (b) above.

Itemno. Description Unit Nominal | Rate Extended
quantity amount
Subtotal
Allow percent a. of Subtotal for Contractor’s overhead,

a. Tobe entered by th&enderer.
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Bill No. 5: Schedule of Daywork Rates Contractor's Equipment

Itemno. | Description Nominal Basic hourly | Extended
. rental rate
quannty amount
(hours)

Allow percent® of Subtotal for
Contractor’s overhead, profit, etc., in
accordance with paragraph 5 above.

p-_—_)

Total for Daywork: Contractor’s Equipment (carried forward to Daywork Summary,

a. Tobe entered by tAenderer.

Bill No. 6: Daywork Summary

Amount®

%
Foreign

Currency

1.Total for Daywork:Labor

2 Total for Daywork :Materials

3.Total for Daywork:Contractor’s Equipment

Total for Daywork (Provisional Sum) (carried forward to
Summary of Bills of Quantitics, p. )
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Bill No. 7: Provisional Sums

Billno. Itemno. Description Amount

1

cte.

Total for Specified Provisional Sums (carried forward to Grand Summary

GRAND SUMMARY

SUMMARY ITEMS Page Amount

BilINol:Preliminary Items

BillNo2:Work Items

Bill No 3: Daywork Summary

Bill No 4: Provisional Sums

Subtotal of Bills No 1-4

Allow for any Discounts'

TOTAL TENDER PRICE Carried forward to Form of Tender

(i) If apercentagesed,t shouldbeindicatedonwhich Bill No.itemsbuton Bill No.47 ProvisionalSums.
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SECTION VI - SPECIFICATIONS

Notes for preparing Speciycations

1

Sp e ci ymuwsthaed@ftedto presenta clearandprecisestatemenbf the requiredstandardef materials,

and workmanshipfor tenderersto respondrealistically and competitively to the requirementsof the
ProcuringEntity and ensure e sponsi veness of tenders. The Speci
plant, and other suppli¢e be permanentlyincorporatedn the Works be new,unused pf the mostrecentor
currentmodels,and incorporatin@ll recentimprovementsn designandmaterialsunlessprovidedotherwise

in the Contract.Where theContractoris responsibldor the designof any part of the permanentVorks, the
extentof his obligationsmust bestated.

S p e c i y fromtprevioussimilar projectsare usefulandmay not be necessaryo re-writes peci ycat i
for everyWorksContract.

There are considerableadvantagesin standardizingGeneral Sp e ¢ i y cf& trepatitives Works in
recognized publicsectors,such as highways, urban housing, irrigation and water supply. The General

Sp e ci y shauldicovarsll classes of workmanship, materials and equipment commonly involved in
constructions, althoughot necessarily to be used in a particular works contract. Deletions or adthenidth
then adapt t he ®¢aparticalirWaskkp.eci ycati ons

Care must be takenin drafting S p e ¢ i y toansuretheysare not restrictive.IntheSpeci yofat i o
standards fomaterials, plant and workmanship,existing Kenya Standardsshould be used as much as
possible ptherwise recognizeiditernationalstandardsnayalsobeused.

The Procuring Entity should deci de whAotkdameno bé e c h
permitted. Alternatives are appropriate in cases where obvious (and potentially less costly) alternatives ar
possibleto the technicalsolutionsindicatedin tenderdocumentdor certainelementsof the Works, taking

into consideratiothe comparativespecializechdvantag®f potentialtenderers.

The Procuring Entity should provide a descriptionof the selectedparts of the Works with appropriate
referencd o0 Dr awi ngs, Speciycations, Bills of Quantit
alternative solutions shall be at least structurally and functionally equivalent to the basic design parameter
and Speciycations.

Such alternative solutions shall be accompanied by all information necessary for a complete evaluation b
the Procuringentity,i ncl udi ng dr awi ngs, design calcul ations
proposedconstructionmethodology,and other relevant details. Technical alternativespermitted in this

manner shalbe consideredy the ProcuringEntity eachon its own meritsandindependentlyf whetherthe
tenderehas pricedheitem asdescribedn the ProcuringEntity'sdesignincludedwith thetenderdocuments.

SECTION VII - DRAWINGS

Note A list of drawings should be inserted here. The actual drawings including Site plans should be annexed in a
separate booklet.
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PART Il - THE CONDITIONS OF CONTRACT AND CONTRACT
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SECTION VIII - GENERAL CONDITIONS OF CONTRACT (GCC)

1 GENERAL PROVISIONS

11Deyni tions

In this Contract,exceptwhere contextotherwiserequires,the following termsshall be interpretedas indicated
below. Wordsindicating persons or parties include corporations and other degisies, except where the context

requires otherwise.

AAccept ed Contmeangthe afona aaedpted in the Letter of Acceptance for the execution and
completion of the Works and the remedying of any defects.

i Bas e ni2ans @&date 30 day prior to the submission of tenders.

=1}

B iofiQu a nt imeanghepdcedandcompletedBill of Quantitiesforming partof thetender.

=1}

Co mp | @4 ti rmeanghedateof completionof theWorksa s ¢ e rby thefreideer.

i Co nt Praic aneadsthe price d e y niretde contractand there after as adjustedin accordancewith the
provisions of theContract.

i Co nt meaosthe agreement entered inddween the Procuring Entity and the Contractor as recorded in the
Agreement Form and signed by the parties including all attachments and appendices thereto and all documel
incorporated by reference therein to execute, complete, and maintain the Works.

AContract or ' sneafsahe wcalcalations, computer programs and other software, progress reports,
drawings, manuals, models and other documents of a technical nature (if any) supplied by the Contractor under t
Contract.

ACont r &aqtuo p'meeansal apparatusmachineryvehiclesand otherthingsrequiredfor the execution

and completion of théVorks and the remedying of any defects. However, Contractor's Equipment excludes
TemporaryWorks, ProcuringEntity's Equipment(if any), Plant,Materialsandany otherthingsintendedto form or
forming partof thePermanenWorks.

AContract or MmeaRsthe ComractorsRepresentativandall personnelwhom the Contractorutilizes
on Site,who mayincludethe staff, laborandotheremployee®f the Contractorandof eachSubcontractorandany
other personneissistinghe Contractolin the executionof the Works.

AContr Ketpo re's ® meaashe persoonamedby the Contractorin the Contractorappointedrom time
to timebythe Contractoiwho actson behalfof the Contractor.

i Cont r emeahsdhe person(s) named as contractor in the Form of Tender accepted by the Procuring Entity.

fi C o aneans expenditure reasonably incurred (or to be incurred) b@aheactor, whether on or off the Site,
including overhead and similar charges, but does n.
fi D a yne@ans a calendar day ad/ e aneads 365 days.

ot

D a y w omeéins Work inputs subject to payment on a time basis for labour and the associated materials and pl

=1

D e f meansany part of the Works not completed in accordance with the Contract.
ADefects Liabmkeanhy Chetcgcatgodoate i ssued by Archit

ADef ect s Li areans thetpgriodmanred i tdedSpecial Conditions of Contract and calculated from the
Completion Date, within which the contractor is liable for any defects that may develop in the handed over works.

ADef Mot sy dPaetrii medndthe periodfor notifying defectsin the Works or a Section(asthe casemay
be) underSubClausel1.1 [Completionof OutstandingWork and RemedyingDefects], which extendsover the
daysstated inthe SpecialConditionsof Contract.
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fi Dr a wimeanghedrawingsof the Works,asincludedin the Contractandanyadditionalandmo d i y e d
drawings issuedy (or on behalfof) the ProcuringEntity in accordancevith the Contract.

Final Payme meanQepdymepteat é § c at e iChusse Bld3 [lasnedoEFinal Bayrbent
ertiycate].

O >

=i

Fi 88 At e meanghastatement e y in&ubClausel4.11[Applicationfor FinalPaymenCer t i ycat e

=1}

FoMag¢ e usded mekhuseldForceMajeure].

AFor ei gn M@eansmaeurengy ®f another country (not Kenya) in which part (or all) of the Contract Price is
payable, but not the Local Currency.

fi G o o theads Contractor's Equipment, Materials, Plant and Temporary Works, or any of them as appropriate.

3t

I nterim Pay maenetanGe rat ipyagyanteend certi ycate i ssued und
ther than the Final Payment Certiycate.

o

fi L a wizeans all national legislation, statutes, ordinances, and regulations-kvashyf any legally constituted
public authority.

ALetter of méaosthe fettenohformab acceptance of a tender, signed by ProEatitygincluding any
annexed memoranda comprising agreements between and signed by both Parties.

ALocal C meansdhe cugreicy of Kenya.

i Ma t e rmeans teinys of all kinds (other than Plant) intended to form or forming part of the Permanent Works,
including the supphonly materials (if any) to be supplied by the Contractor under the Contract.

ANoti ce of Dmeans thda nbtisefgaen by eibhar ®arty to the other undeCBuise 20.3 indicating its
dissatisfaction and intention to commence arbitration.

i S p e Conditibnsof Co n t r naeanghe pagescompletedby the ProcuringEntity entitledSpecialConditions
of Contractwhich constitutePartA of the SpecialConditions.

=2}

P a r mewnd the Procuring Entity or the Contractor, as the context requires.

ot

Payment Cmedngcatmgayment cert i [CoentactericdarslBayneedt] under (

APerfor mancemeCaenrst ityhcea tceedr t i yQaadeld.9i Psesruf eodr nuanndceer CSeurbt i
A Per f orSma ruangeanghesecurity(or securitiesjf any)underSubClause4.2 [PerformanceSecurity].
A P e r mawoer nkiseanghe permanentvorksto be executedy the Contractorunderthe Contract.

fi P | anme&né the apparatus, machinery and other equipment intended to form or forming part of the Permanent
Works,includingvehiclespurchasedor the ProcuringEntity andrelatingto the constructioror operationof the
Works.

AProcuri ng Ent imeaps the agparaius, pnachimety and vehicles (if any) made available by the
ProcuringEntity for the useof the Contractor in the executionof the Works,asstatedn theS p e ¢ i y lutadesnot n ;
includePlantwhich hasnot beentakenover by the ProcuringEntity.

A Pr oc Entty'ss B er s o meaasthé Engineer,the Engineer,the assistantand all other staff, labor and
other employees oftter chi t ect and of the Procuring Entity; an
the Procuringentity or the EngineerasProcuringEntity's Personnel.

A Pr oc ur i nneankthet Entityynamed in the Special Conditions of Contract.

i En g i nsetkemparsonnamedin the Appendix to Conditionsof Contract(or any other competentperson
appointed by the Procuring Entity and notiyed to
responsible for supervising the execution offflerksand admi ni st ering the Contra
or a AQuantity Surveyoro registered under the Arch
registered under EnginedRegistrationAct Cap530.
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i En g i mmeansthe personappointedby the ProcuringEntity to act asthe Architect for the purposesof the
Contract anchamedin the SpecialConditionsof Contract,or other personappointedfrom time to time by the
ProcuringEntity andn o t itojthe @ontractor

A Pr ov iSu noaeandasum(if any)whichiss p e c in heeCdntractasa provisionalsum,for the execution
of anypartof the Worksor for the supplyof Plant,Materialsor servicesunderSub-Clausel 3.5[ProvisionalSums].

Ret ent i ommeandlthenaecyndulated retention moneys which the Procuring Entity retains undtaiie
4. 3 [Application for | nt er i mClauaseyliE[Payme of Rétantjorc Money]s |

= Ot

i S ¢ h e dneanghe document(skntitiedschedulescompletedby the Contractorand submittedwith the Form
of Tenderasincludedin the Contract.

iSectmeam&d a part of the Works speciyed in the Spec

i S ilnvestigation R e p o raretBodereportsthatmay be includedin the tenderingdocumentsvhich a ref actual
and interpretativaboutthe surfaceandsubsurfaceconditionsatthe Site.

A Si meansthe placeswherethe PermanentWorksareto be executedjncluding storageandworking areasand
to which Plant and Materials are to be delivered,and any other placesas may be s p e c in yhe @ontractas
forming partof theSite.

ASpeci ymaan®nbdhe
t o

document entitled speciycation, P2
modi ycati ons h e

t speciycation in accordance wit|

AStart Dat ed or A Gohmiseshdate wemthe Chrdractordshall commence execution of the
Works. It does not necessarily coincide with the Site possession date(s).

A St at emeansatstatemensubmittedby the Contractoras part of an application,underClausel4 [Contract
Price andPayment]forapaymenc er t i ycat e.

i Subc ontmeans any parson named in the Contract asbeontractor, or any person appointed as a
subcontractor, for a part of the Works.

ATakOwgr Cermaamrsataeocertiycate issued under Cl ause

AT e mp oWarr kmmeansall temporaryworks of everykind (otherthan Contractor'sEquipment)requiredon
Sitefor theexecutionandcompletionof the PermanenWorksandtheremedyingof anydefects.

A Tempowanmr knseansworks designed,constructed,nstalled, and removedby the Contractorwhich are
needed foconstructioror installationof the Works.

i T e n dreeansthe Form of Tenderand all other documentswvhich the Contractorsubmittedwith the Form of
Tenderasincludedin the Contract.

ATests aft e mea@sothepeste (if ang)rwbichaepeci yed in the Contract
accordance with the Speciycation after the Works o
Entity.

A TeenCxo mp | emdamsthedestswhichares p e c in theGbntractoragreedby both Partiesor instructed
asa Variation,andwhich are carriedout underClause9 [Testson Completion]beforethe Worksor a Section(as
thecase maye)aretakenoverby the ProcuringEntity.

ATi me f or @eamypthedirmeifastomp@leting the Works or a Section (as the case may be) as stated in the
Special Conditions of Contract (with any extension calculated from the Commencement Date.

AUnf or e aneansanotireasbnably foreseeable by an experienced contractor by the Base Date.

A Var i aneansmnychangeo theWorks,whichis instructedor approvedasa variationunderClausel3
[Variationsand Adjustments].

AWor mg@ans the items the Procuring Entity requires
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Conditionsof Contract.fi Wo r knaydalso meanthe PermanentVorks and the TemporaryWorks, or either of
themas appropriate.

12

13
131

132

1.4
141
142

15

Interpretation

In theContract, except where the context requires otherwise:

a) Wordsindicatingonegendelincludeall genders;

b) words indicating the singular also include the plural and words indicating the plural also include the
singular;

c) provisionsincludingthewordagr ee 6, fagreedd or Aagreemento r
writing;

d Awritteno or Ai Hwritten; typewritte, printedeoaetectronicalyndade, and resulting
in apermanentecord;and

The marginal words and other headings shall not be taken into consideration in the interpretation of these
Conditions.

Communications

WherevertheseConditionsprovidefor the giving or issuingof approvalsc e r t i gogsentse s ,

determinations, noticeggquestanddischargesthesecommunicationshallbe:

a) Inwriting anddeliveredby hand(againstreceipt),sentby mail or courier,or transmitted using any of
theagreedsystemf electronictransmissiorasstatedn the SpecialConditionsof Contract;and

b) deliveredsent,or transmittedo theaddressbr therecipient'scommunicationgsstatedn the Special
Conditionsof Contract.However:

i) if the recipient gives notice of another address, communications shall thereafter be delivered
accordingly;and
i) if the recipient has not stated otherwise when requesting an approval or consent, it may be sent to th
addressfromwhichtherequestwasissued.
Approvals, certiycates, consents and determinat.i
c e r t iisyssuadio@ Party,thec e r tshaitsenda copyto the otherParty.Whena noticeis issuedto a
Party,by the otherPartyor the Engineer,a copy shall be sentto the Architect or the otherParty,as thecase
may be.
Law and Language
The Contractshallbe governedoy thelaws of Kenya.
Theruling languageof the Contractshallbe English.

Priority of Documents

Thedocuments forming the Contract are to be taken as mutually explanatory of one another. For the purposes of
interpretation, the priority of the documents shall be in accordance with the following sequence:

1.6

a) TheContractAgreement,

b)  ThelLetterof Acceptance,

c) TheSpecialConditionsi PartA,

d) theSpecialConditionsi PartB

e) theGeneralConditionsof Contract

f) the Formof Tender,

g theSpeci yandBRils o Quantities

h)  the Drawingsand

i) the Schedulesindany otherdocument$orming partof the Contract.

If anambiguityor discrepancys foundin thedocumentsthe Architectshallissueanynecessarg | ar i grc at
instruction.

Contract Agreement
The Parties shall enter into a Contract Agreement within 14 days after the Contractor receives the Contra

Agreementunlessthe SpecialConditionsestablishotherwise.The ContractAgreemenishall be basedupon
the formannexedo the SpecialConditions.The costsof stampdutiesandsimilar chargeqif any)imposed
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1.7

1.8

181

182

183

184

1.9

191

192

193

194

1.10

1101

1102

by law in connectiorwith entryinto the ContractAgreemenshallbe borneby the ProcuringEntity.
Assignment

The Contractor shal/l not assign the whole or any
Contract. However, the contractor:

a) Mayassignthewholeor any partwith the prior consenof the ProcuringEntity, and
b)  may,assecurityin favor of abankory n a nigstittion,assignts right to moneysdue,or to become
due, undethe Contract.

Care and Supply of Documents

TheS p e c i y andDrawmgsshall be in the custodyand careof the ProcuringEntity. Unlessotherwise
stated in the Contract, two copies of the Contract and of each subsequent Drawings and Bills of Quantitie
shall be supplietb the Contractorwho may makeor requesturthercopiesatthe costof the Contractor.

Eachof the Contractor'dDocumentsshallbein the custodyandcareof the Contractorunlessanduntil taken
over bytheProcuring Entity. Unless otherwisestatedin the Contract,the Contractorshall supply to the
Architecttwo copiesof eachof the Contractor'dDocuments.

The Contractor shall keep, on the Site, a copy
Contractor's Documents (if any), the Drawings &fadliationsand other communications given under the
Contract.TheProcuring Entity's Personnelshall have the right of accessto all thesedocumentsat all
reasonable times.

If a Partybecomesawareof anerror or defectin a documentwhich was preparedor usein executingthe
Works, the Partyshall promptly give noticeto the otherPartyof sucherroror defect.

Timely provision of Drawings or Instructions

The Contractorshall give noticeto the Architectwheneveithe Worksarelikely to be delayedor disruptedif

any necessary drawing mrstruction is not issued to the Contractor within a particular time, which shall be
reasonableThe notice shall include detailsof the necessarylrawing or instruction,detailsof why and by

when itshouldbeissued,and thenatureandamountof the delay or disruptionlikely to be sufferedif it is

late.

I f the Contractor suffers delay and/ or incurs C¢
drawing or instruction within a time which is reasonableandis s p e c¢ in yhe mbtice with supporting
details,the Contractor shall give a further notice to the Architect and shall be entitled subject@ta8sé

20.1 [Contractor'€laims]to:

a) an extension of time for any sudblay,if completion is or will be delayed, under SGlause 8.4
[Extensionof Time for Completion],and

b) paymentbf anyotherassociatedostsaccruedwhich shallbeincludedin the ContractPrice.

After receiving this further notice, the Architect shall proceed in accordance witfCl8ube 3.5
[Determinations}o agreeor determinghesematters.

However, if and to the extent that the Architect failure was caused by any error or delay by the Contractor
including an error in, or delayin the submissionof, any of the Contractor'sDocumentsthe Contractor
shallnot beentitledto suchextensiorof time, or costsaccrued.

Procuring Entity's Useof Contractor's Documents

As agreedbetweenthe Parties,the Contractorshall retain the copyright and other intellectual property
rightsin the Contractor'®ocumentsandotherdesigndocumentsnadeby (or on behalfof) the Contractor.

The Contractor shall be deemed (by signing the Contract) to give to the Procuring Entitieanminable
transferable nomxclusive royaltyfree license t@opy,use and communicate the Contractor's Documents,
includingmakingandusingmo d i y cd themadmisdicenseshall:

a) apply throughout the actual or intended working life (whichever is longer) of the relevant parts of the
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1103

1.11

1.12

1121

1122

1.13

1.14

1.15

Works,

b) entitle any personin proper possessionof the relevant part of the Works to copy, use and
communicatethe Contractor's Documents for the purposes of completing, operating, maintaining,
altering, adjusting, repairirgnddemolishingthe Works,and

c) in the caseof Contractor'sDocumentswhich are in the form of computerprogramsand other
software, permit their use on any computer on the Siteotrat places as envisaged by the Contract,
including replacementsf any computersuppliedby the Contractor.

The Contractor'sDocumentsand other designdocumentsmadeby (or on behalfof) the Contractorshall
not, without the Contractortnsent, be used, copied or communicated to a third party by (or on behalf of)
the Procuringentity for purpose®therthanthosepermittedunderSub-Clausel.10.2.

Contractor's Useof Procuring Entity's Documents

As agreedbetweenthe Parties,the Procuring Entity shall retain the copyright and other intellectual
property rightsin the S p e ¢ i y theaDrawiogs and other documentsmadeby (or on behalf of) the
ProcuringEntity. The Contractomay,at his cost,copy,use,andobtaincommunicatiorof thesedocuments

for the purpose®f the Contract. They shall not, without the Procuring Entity's consent, be copied, used or
communicated to a thingarty by the Contractorexceptasnecessarjor the purpose®f the Contract.

Cony d eDethils a |

The Contractor's and the Procuring Entity's P
conydentiality shal/l survive termination or c
conydenti al and other information as may be re
Contractandallow its properimplementation.

(

The Contractor'sandthe ProcuringEntity's Personnethall alsotreatthe detailsof the Contractasprivate

and conydential, except to the extent necessar.y
or to complywith applicableLaws. Eachof themshallnot publishor discloseany particularsof the Works
prepared by the other Party without the previous agreement of theRatttgrHowever, the Contractor

shall be permitted to disclose any publicly available information, or information otherwise required to
establ i sh htocompptefa dthenprojects.i o n s

Compliance with Laws

The Contractorshall,in performingthe Contract,complywith applicableLaws. Unlessotherwisestatedn

the SpeciaConditionsof Contract:

a) The ProcuringEntity shall haveobtained(or shall obtain) the planning,zoning, building permit or
similar permissionfor the PermanentWorks, and any other permissionsdescribedin the
S p e c i y asaavingobaes(or to be) obtainedby the ProcuringEntity; and theProcuringEntity
shallindemnifyandhold the Contractotharmlessagainstandfrom the consequencesf anyfailure to
doso;and

b) the Contractor shall give all notices, pay all taxes, duties and fees, and obtain all permits, licenses an
approvals, as required by the Laws in relation to the execution and completionVédrkeand the
remedying of any defects; and the Contractor shall indemnify and hold the Procuring Entity harmless
againstand from the consequencesf any failure to do so, unlessthe Contractoris impededto
accomplish thesactionsandshowsevidenceof its diligence.

Joint and SeveralLiability

If the Contractor constitutes (under applicable Laws) a joint venture, consortium or other unincorporatec
grouping of two or more persons:

a) Thesepersonsshall be deemedto be jointly and severallyliable to the Procuring Entity for the
performancef the Contract;

b) these personshall notify the Procuring Entity of their leader who shall have authority to bind the
Contractorandeachof thesepersonsand

c) the Contractor shall not alter its composition or legal status without the prior consent of the Procuring
Entity.

Inspectionsand Audit by the Procuring Entity

Pursuanto paragraph2.2(e).of AppendixB to the GeneralConditions,the Contractorshall permit and
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shall cause its subcontractors and-sabsultants to permit, the Public Procurement Regula&atiority,
ProcuringEntity and/orpersonsappointedor designatedy the Governmeniof Kenyato inspectthe Site

and/or theaccountsand recordsrelatingto the procuremenfprocess selectionand/orcontractexecution,

andto havesuchaccountsandrecordsauditedby auditorsappointedoy the ProcuringEntity if requestedby

the ProcuringEntity. The Contractor's and its Subcontractors' andcausultants' attention is drawn to
SubClause 15.6 (Fraud and Corruption) which provides, inter alia, that acts intended to materially impede
the exercise ofthe Procuririgntity's inspectionand audit rights constitutea prohibitedpracticesubjectto
contracttermination (as well asto a determinationof in eligibility pursuantto the Procuring Entity's
prevailingsanctiongprocedures).

THE PROCURING ENTITY
Right of Accesdo the Site

The ProcuringEntity shall give the Contractorright of accesgo, and possessiomf, all partsof the Site
within thetime(or times) statedin the Special Conditions of Contract. The right and possessiomay not
be exclusiveto the Contractor.If, underthe Contract,the Procuring Entity is requiredto give (to the
Contractor)possession ofanyfoundatiostyucture plant or meansof accessthe ProcuringEntity shall do
soin thetime andmanner stateth theS p e ¢ i y Howdver,ihaProcuringEntity maywithhold any such
right or possessionntil the Performanc&ecurityhasbeenreceived.

If no such time is stated in the Special Conditions of Contract, the Procuring Entity shall give the Contractot
right of accesso, and possessiorf, the Site within suchtimes as requiredto enablethe Contractorto
proceed withoutdisruption in accordancewith the programme submitted under SubClause 8.3
[Programme].

If the Contractorsuffersdelayand/orincurs Costasaresultof afailure by the ProcuringEntity to give any

such right or possession within such time, the Contractor ghalnotice to the Architect and shall be

entitled subjecto Sub-Clause20.1[Contractor'sClaims]to:

a) an extension of time for any sudelay,if completion is or will be delayed, under SGtause 8.4
[Extensionof Time for Completion],and

b) paymentbof anysuchCostplusp r owhichshallbeincludedin the ContractPrice.

After receivingthis notice,the Architectshall proceedn accordancevith Sub-Clause3.5 [Determinations]
to agreeor determinghesematters.

However, if and to the extent thtite Procuring Entity's failure was caused by any error or delay by the
Contractor, including an error in, or delay in the submission of, any of the Contractor's Documents, the
Contractorshallnot be entitledto suchextensiorof time,Costorp r oy t .

Permits, Licensesor Approvals

The ProcuringEntity shallprovide,attherequesof the Contractor suchreasonablassistancasto allow
the Contractoto obtainproperly:

a) Copiesof the Lawsof Kenyawhich arerelevantto the Contractbutarenot readilyavailable and
b) anypermits,licensesor approvalgequiredby the Lawsof Kenya:

i) whichthe Contractoris requiredto obtainunderSub-Clausel.13[Compliancewith Laws],
i) for the delivery of Goods, including clearance through customs, and
iii) for theexportof Contractor'sEquipmentwhenit is removedrom the Site.

Procuring Entity's Personnel

TheProcuringEntity shallberesponsibléor ensuringthatthe ProcuringEntity'sPersonne&ndthe
Procuring Entity'®othercontractoronthe Site:

a) co-operatewith the Contractor'sffortsunderSub-Clause4.6 [Co-operation],and

b) takeactionssimilarto thosewhichthe Contractoris requiredto takeundersubparagraphga), (b) and
(c) of SubClause4.8[SafetyProceduresaindunderSub-Clause4.18[Protectionof the Environment].

Procuring Entity's Financial Arrangements
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The Procuring Entity shall m saka@geraentsl whiciawillrenable the a |
Procuring Entity to pay the Contract Price punctually (as estimatedat that time) in accordancewith
Clausel4 [Contrad®riceandPayment].

THE ENGINEER
Architect Duties and Authority

The Procuring Entity shall appointthe Architect who shall carry out the duties as signedto him in the
Contract. The Architect staff shall include sui
competent to carry out these duties. The Architect Name and Address shall be provide&pediaé
Conditions of Contract.

TheArchitectshallhaveno authorityto amendhe Contract.

The Architect May exercisethe authority attributableto the Architectass p e ¢ in 9renecessarilyto be
implied from theContract.If the Architectisrequiredto obtainthe approvalof the ProcuringEntity before
exercisinga s p eacthoyitgthe requirementshall be asstatedin the Special Conditions of Contract.
The Procuring Entityshall promptly inform the Contractorof any changeto the authority attributedto the
Engineer.

However, whenever the Architect exercises a spe
is required, then (for the purposesof the Contract) the contractor shall require the Architect
toprovideevidencef suchapprovalbeforecomplyingwith theinstruction.

Exceptasotherwisestatedn theseConditions:

a) Wheneverarryingout dutiesor exercisingauthority,s p e c in gr inpglied by the Contractthe
ArchitectshallbedeemedtoactfortheProcuribagtity;

b) theArchitecthasno authorityto relieveeitherPartyof any duties,obligationsor responsibilitiesunder
the Contract;

c) any approval, check, c e r t i gomsant, exgmination,inspection, instruction, notice, proposal,
request, test, or similar act by the Architect (including absence of disapproval) shall not relieve the
Contractor from any responsibility he has under the Contract, including responsibility for errors,
omissions, discrepanciesdnoncompliancesand

d) anyactbytheArchitectin responséo a Contractor'sequesshallben o t iinywatidg to the
Contractor withinl4 daysof receipt.

Thefollowing provisionsshallapply:

TheArchitectshallobtainthes p e @appgowalof the ProcuringEntity beforetakingactionunderthe-
following SubClausesf theseConditions:

a) SubClaused.12:agreeingor determininganextensiorof time and/oradditionalcost.
b) SubClausel3.1:instructinga Variation,except;
i) Inanemergencituationasdeterminedy the Engineerpor

i) If sucha Variationwould increaseghe AcceptedContractAmountby lessthanthepercentage
s p e c in thesSgecialConditions of Contract.

c) SubClausel3.3:Approvinga proposalfor Variationsubmittedby the Contractorin accordancevith
Sub Clausd.3.10r 13.2.

d) SubClausel3.4Specifyingtheamountpayablein eachof theapplicablethreecurrencies.

Not withstandingthe obligation, as set out above, to obtain approval, if, in the opinion of the Engineer, an
emergencyoccursaffecting the safetyof life or of the Works or of adjoining property, he may, without
relieving theContractorof any of his dutiesandresponsibilityunderthe Contract,instructthe Contractorto
executeall suchwork or to do all suchthingsasmay,in the opinion of the Engineer be necessaryo abate

or reducethe risk. TheContractorshall forth with comply, despitethe absencef approvalof the Procuring

Entity, with any such instructiorof the Engineer.The Architect shall determinean additionto the Contract

Price, in respectof such instruction, in accordance with Clause 13 and shall notify the Contractor
accordingly, with a copy to the Procuriggtity.

Delegationby the Engineer
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The Architectmay from time to time assigndutiesanddelegateauthorityto assistantendmay alsorevoke

such assignment or delegation. These assistants may incluelidant Engineer, and/or independent
inspectors appointetd inspectand/or testitemsof Plantand/orMaterials. The assignmentdelegationor
revocationshall be in writing and shall not take effect until copies have been received by both Parties.
However, unless otherwise agreed by both Parties, the Architect shall not delegate the authority tc
determine any matter in accordamndgéh Sub-Clause3.5[Determinations].

Eachassistantto whom dutieshavebeenassignedr authorityhasbeendelegatedshall only be authorized

t o i Sssue instructions to the Contractor t o t he
certiycate, consent , examination, i nspection, [
assistant, in accordance with the delegation, shall have the same effect as though the act had been an ac
the Engineer. However:

a) Any failureto disapproveanywork, Plantor Materialsshallnot constituteapproval andshall
thereforenot prejudiceheright of the Architectto rejectthework, Plantor Materials;

b) If theContractomuestionsanydeterminatioror instructionof anassistantthe Contractormay refer
the mattetto the Engineerwho shallpromptlyc o n yreverseor vary the determinatioror
instruction.

Instructions of the Engineer

The Architect may issueto the Contractor(at anytime)instructionsand additionalor mo d i Brawdngs

which maybenecessarfor the executionof the Worksandthe remedyingof any defectsall in accordance

with the Contract. The Contractor shall only take instructions from the Engineer, or from an assistant to
whom the appropriataeuthorityhasbeendelegatedinderClause3.2.1.

The Contractorshall comply with the instructionsgiven by the Architect or delegatedassistanton any
matter relatedo the Contract. Wheneverpracticable their instructionsshall be given in writing. If the
Architector a delegatedssistant:

a) Givesanoralinstruction,

b) receives a wr it tinstmctiandrony(or orebehalof) theoGontractoe within two
working daysaftergiving theinstruction,and

c) doesnot reply by issuing a written rejection and/or instruction within two working days after
receivingg he conyr mati on,

Thenthec o n y r nshatl corstitutethe written instructionof the Architect or delegatedassistantas the
case maye).

Replacementof the Engineer

IftheProcuringEntity intendsto replacethe Engineer,the ProcuringEntity shall,in not lessthan21 days
before theintendeddateofreplacemegije notice to the Contractorof the name, addressand relevant
experiencef theintendedpersorto replacethe Engineer.

Determinations

WhenevettheseConditionsprovidethatthe Architectshall proceedn accordancevith this Sub-Clause3.5
to agreeordetermineany matter, the Architect shall consult with each Party in an endeavorto reach
agreementlf agreementis not achievedthe Architect shall makea fair determinationin accordancevith
the Contracttaking dueregardof all relevantcircumstances.

The Architect shall give notice to both Partiesof each agree mentor determination,with supporting
particulars, within 3@ays from the receipt of the corresponding claim or regesstpt when otherwise
speciyed. Each Party shall give effect to each
Clause 20 [Claims, DisputesdArbitration].

THE CONTRACTOR

Contractor's General Obligations

The Contractor shall design (to the extWawaksin spe:
accordancewith the Contractand with the Architect instructions,andshall remedyany defectsin the
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Works.

The Contractor shall provide the Pl ant and Con
Contractor's Personnel, Goods, consumables and other things and services, whether of a temporary
permanenhature requiredin andfor this designexecutioncompletionandremedyingof defects.

All equipmentmaterial,andservicego beincorporatedn or requiredfor the Works shall havetheir origin
in anyeligible sourcecountry.

The Contractor shall be responsible for the adequacy, stability and safety of all Site operations and of al
methodsof construction.Exceptto the extents p e c inythee ontract, the Contractor (i) shall be
responsible for all Contractor's Documents, TempoYsoyks, and such design of each item of Plant and
Materials as is requirefibr the item to be in accordancevith the Contract,and (ii) shall not otherwisebe
responsibldor the designos p e ¢ i yoftthe Pern@mmentVorks.

The Contractor shall, whenever required by the Engineer, submit details of the arrangements and methoc
which the Contractor proposes to adopt for the execution oMbilkss.No si gni ycant alt
arrangementandmethodsshallbe madewithout this havingpreviouslybeenn o t itothe Engineer.

If the Contracts p e c that teesContractorshall designany part of the PermanentWorks, then unless
otherwise stateih the SpecialConditions:

a) The Contractorshall submitto the Architect the Contractor'sDocumentsior this partin accordance
with theprocedures p e c in theCdntract;

b) these Contractor's Documents shal/l be in acc
written in the | anguage -Clause 1d fLamnandrLanguagde], andcishall d e
include additionalinformation requiredby the Architectto addto the Drawingsfor co-ordinationof
each Party'designs;

c) the Contractorshall be responsibldor this partandit shall, whenthe Worksarecompletedb e fot
such purposefor whichthe partis intendedasares p e c in thexCdntract;and

d) priortothecommencemerdf the Testson Completionthe Contractorshall submitto the Architectthe
i absu i dodurdentsand,if applicable,operationand maintenancenanualsin accordancevith the
Speci yandinis aif y aétal for the Procuring Entity to operate, maintain, dismantle,
reassemble, adjuahdrepairthis partof the Works. Suchpartshallnot be consideredo be completed
for the purposes ofaking-over underSub-Clausel0.1[Taking Over of the Works and Sectionsjuntil
thesedocumentsand manualbavebeensubmittedto the Engineer.

Performance Security

The Contractorshall obtain (at his cost) a PerformanceSecurity for proper performancejn the amount
statedin the Special Conditions of Contractand denominated in the currency (ies) of the Contract or in a
freely convertiblecurrencyacceptableo the Procuring Entity. If an amountis not statedin the Special
Conditionsof Contractthis SubClauseshallnotapply.

The Contractorshall deliverthe Performanceecurityto the ProcuringEntity within 30 daysafterreceiving

t he Not i Awardand sball sendfa copy to the Engineer. The Performance Security shall be issued
by a reputable bank selected by the Contractor and shall be in the form annexed to the Special Condition
as stipulated by the Procuring Entity in the Special Conditions of Contract, or in another form approved by
the Procuringentity.

The Contractor shall ensure that the Performance Security is valid and enforceable until the Contractor he
executedand completedthe Works and remediedany defects.If the termsof the PerformanceSecurity

specify itsexpiry date,and theContractohasnot becomeentitledto receivethe PerformanceC e r t iby c at «
the date 30 days prior to the expiry date, the Contractor shall extend the validity of the Performance
Security until theNorkshavebeencompletedandanydefectshavebeenremedied.

The ProcuringEntity shall not makea claim underthe PerformanceSecurity,exceptfor amountsto which
the Procuringentity is entitledunderthe Contract.

The Procuring Entity shall indemnify and hold the Contractor harmless against and from all damages, losse
andexpensegincluding legalfeesandexpensesjesultingfrom a claim underthe Performancesecurityto
the extento which the ProcuringEntity wasnot entitledto makethe claim.

The ProcuringEntity shallreturnthe Performancesecurityto the Contractorwithin 14 daysafterreceiving
a copyoftheTakingOverCer t i ycat e.
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Without limitation to the provisions of the rest of this Stilause, whenever the Architect determines an
additionor a reductionto the ContractPriceasa resultof a changean costand/or legislation,or asa result

of a Variation,amountingto morethan25 percentof the portion of the ContractPricepayablenas pe ci y c
currency, theContractorshall at the Architectrequestoromptly increasepr may decreaseas thecasemay
be,thevalueof the Performanceecurityin thatcurrencyby anequalpercentage.

Contractor's Representative

The Contractorshall appointthe Contractor'sRepresentativand shall give him all authority necessaryo
act on the Contractor's behalf under the Contract. The Contractor's Representative's Name and Addres
shall be providedh the SpecialConditions of Contract.

Unless the Contractor's Representatisenamed in the Contract the Contractor shall, prior to the
CommencemenDate, submit to the Architect for consentthe name and particularsof the personthe
Contractor proposet appointas Contractor'sRepresentativelf consentis with held or subsequently
revokedin termsof SubClause6.9 [Contractor'sPersonnel],or if the appointedpersonfails to act as
Contractor'sRepresentative, th€ontractorshall similarly submit the name and particularsof another
suitablepersonfor suchappointment.

The Contractor shall not, without the prior consentof the Engineer,revoke the appointmentof the
Contractor's Representatiseappointareplacement.

The whole time of the Contractor'sSRepresentativehall be givento directingthe Contractor'performance
of the Contract.If the Contractor'sRepresentativés to be temporarily absentfrom the Site during the
executionof the Works, a suitable replacement person shallappointed, subject to the Architect prior
consent, and the Architeshallben o t iagcerdingly.

The Contractor's Representative shall, on behalf of the Contractor, receive instructions urdEuSeb
3.3 [Instruction®of the Engineer].

The Contractor's Representative may delegate any powers, functions and authority to any competent persc
and may at any time revoke the delegation.Any delegationor revocationshall not take effect until the
Architect has received prior notice signed by the Contractor's Representative, naming the person an
specifying the powerdyunctionsandauthoritybeingdelegatedr revoked.

The Contractor'sRepresentativeshall be p u e in the languagefor communicationsd e y nire Sub
Clausel.4 [Law and Language]. If tikont r act or ' s Representative's ¢
language, the Contractshall makecompeteninterpretersavailableduring all working hoursin a number
deemeds u f y c itheEnginedr.y

Sub-contractors

The Contractor shall not subcontract the whole ofiteeks. The contractor may however subcontract the
worksasprovidedin Clause34.2.

The Contractorshall be responsibldor the actsor defaultsof any Subcontractorhis agentsor employees,

asif theyweretheactsor defaultsof the Contractor Unlessotherwisestatedn the SpecialConditions:

a) TheContractorshallnotberequiredto obtainconsento supplierssolely of Materials,or to a
subcontract fowhich the Subcontractois namedn the Contract;

b) Theprior consenbf the ProcuringEntity shallbe obtainedto otherproposedsubcontractors;

c) the Contractor shall give the Procuring Entity not less than 14 days' notice of the intended date of the
commencemertf eachSubcontractor'svork, andof the commencemertf suchwork onthe Site;
and

d) each subcontract shall include provisions which would entitle the Procuring Entity to require the
subcontract to be assigned to the Procuring Entity undeicC3uma use 4.5 [ Assignm
Subcontract] (if or when applicable) or in the event of termination under SubClause 15.2
[Terminationby Procuringentity].

The Contractor shall ensurethat the requirementsimposed on the Contractor by SubClause 1.12
[ Conydent apalyequBllgtd emahSulschntractor.

Wher epracticablethe Contractorshall give fair andreasonabl@pportunityfor contractordrom Kenyato
be appointeésSubcontractors.

Assignmentof B e n efyStbcontract
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If a Subcontractor'®bligationsextendbeyondthe expiry dateof the relevantDefectsNo t i y ®exriodi o n
and theEngineer prior to this date,instructsthe Contractorto assigntheb e n efuchobligationsto the
ProcuringEntity, thenthe Contractorshall do so. Unlessotherwisestatedin the assignmentthe Contractor

shall have no liability to the Procuring Entity for the work carried out by the Subcontractorafter the
assignmentakeseffect.

Co-operation

The Contractor shal |, as speciyed i n tappeopri@@@nt r
opportunitiedor carryingoutwork to:

a) TheProcuringEntity'sPersonnel,
b)  Any othercontractoremployedby the ProcuringEntity, and

c) Thepersonnebf anylegally constitutedoublic authoritieswho maybe employedn the executionon
or nearthe Site of anywork notincludedin the Contract.

Any suchinstructionshall constitutea Variationif andto the extentthatit causegshe Contractorto suffer

delays and/ortoincutnforeseeabléCost. Servicesfor thesepersonneland other contractorsmay include
theuseof Contractor's Equipment, Temporafjorksor access arrangements which are the responsibility of
the Contractor.

If, underthe Contract, the Procuring Entity is required to give to the Contractor possessiornf any
foundation, structure, plant or means of access in accordance with Contractor's Documents, the Contract
shall submit sucdocumentgo the Architectin thetime andmannerstatedntheSpeci ycat i on.

Setting Out of the Works

The Contractorshallsetoutthe Worksin relationto original points,linesandlevelsof references p e ciny e d
the Contracton o t iby thedEngineer.The Contractorshall be responsibleor the correctpositioningof

all partsof the Works, and shall rectify any error in the positions,levels, dimensionsor alignmentof the
Works.

The ProcuringEntity shallbe responsibldor anyerrorsin theses p e c or g e d iitgmesaf referencebut
the Contractoshallusereasonableffortsto verify their accuracybeforetheyareused.

If the Contractor suffers delay and/or incurs Cost from executing work which was necessitated by an errorir
these items of reference, and an experienced contractor could not reasonably have discovered such error :
avoidedthis delayand/or Cost,the Contractorshallgive noticeto the Architectandshall be entitledsubject

to SubClause20.1[Contractor'sClaims]to:

a) an extension of time for any sudblay,if completion is or will be delayed, under SGause 8.4
[Extensionof Time for Completion],and
b) paymenibof anysuchcostsaccruedwhich shallbeincludedin the ContractPrice.

After receiving this notice, the Architect shall proceedin accordancewith SubClause 3.5
[Determinations}o agreeor determing(i) whetherand(if so)to whatextentthe error could not reasonably
have beemliscoveredand(ii) the mattersdescribedn subparagraphg$a) and(b) aboverelatedto thise.

SafetyProcedures

The Contractor shall:

a) Complywith all applicablesafetyregulations,

b) Takecarefor the safetyof all personsentitledto be onthe Site,

c) Usereasonableffortsto keepthe SiteandWorksclearof unnecessargbstructionsoasto avoid
dangerto thesepersons,

d) provide fencing, lighting, guarding and watching of Werksuntil completion and taking over under
Clausel0 [ProcuringEntity's TakingOver], and

e) provide any TemporaryWorks (including roadways, footways, guards and fences) which may be
necessarybecause othe executionof the Works, for the use and protectionof the public and of
owners anaccupiersof adjacentand.

Quality Assurance

The Contractorshall institute a quality assuranceystemto demonstrateompliancewith the requirements
of theContract. Thesystemshallbein accordancevith the detailsstatedin the Contract.The Architectshall
be entitledtauditany aspecbf the system.
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Details of all proceduresand compliancedocumentsshall be submittedto the Architectf or information

before each design and execution stage is commenced. When any document of a technical nature is isst
to the Engineergvidenceof the prior approvalby the Contractoritself shall be apparenion the document

itself.

Compliancewith the quality assuranceystemshallnot relievethe Contractorof anyof his duties,
obligations oresponsibilitiesinderthe Contract.

Site Data

TheProcuringEntity shallhavemadeavailableto the Contractorfor hisinformation,prior to the BaseDate,

all relevant data in the Procuring Entity's possession orsstice and hydrological conditions at the Site,
including environmentakspectsThe ProcuringEntity shall similarly makeavailableto the Contractorall
such datawvhich comeinto the ProcuringEntity's possessiomfter the BaseDate. The Contractorshall be
responsible fomterpretingall suchdata.

To theextentwhich was practicable(taking accountof costandtime), the Contractorshall be deemedo
have obtainedll necessarnjnformation as to risks, contingenciesand other circumstanceswhich may
i n p u ernaffeet the Tenderor Works. To the sameextent, the Contractorshall be deemedto have
inspectedand examinedthe Site, itssurroundings, the above data and other available information, and to
have been satisyed before submitting the Tender

a) Theform andnatureof the Site,including subsurfaceconditions,

b) thehydrologicalandclimatic conditions,

c) theextentandnatureof thework andGoodsnecessaryor the executionandcompletionof the Works
and theremedyingof any defects,

d) thelLaws,proceduresndlabourpracticesof Kenya,and

e) the Contractor'sequirements for access, accommodation, facilities, personnel, power, transport, water
andotherservices.

Suf y c of heAcoeptedContract Amount

TheContractoshallbedeemedo:
a) Haves at iitself ast thecorrectnesands u f y cdf theracgptedContractAmount,and

b) have based the Accepted Contract Amount on the data, interpretations, necessary information
inspections examinationsand satisfactionas to all relevantmattersreferredto in Sub-Clause4.10
[Site Datal].

Unless otherwise statedin the Contract, the Accepted Contract Amount covers all the Contractor's
obligations under the Contract (including those under Provisional Sums, if any) and all things necessary fo
the proper executioandcompletionof the Worksandthe remedyingof any defects.

UnforeseeablePhysical Conditions

In this SubClause,i p hy <iomalli meéaasnatuéal physical conditions and manmade and other
physical obstructionandpollutants which the Contractorencountersit the Sitewhenexecutingthe Works,
including subsurfaceandhydrologicalconditionsbut excludingclimatic conditions.

If the Contractorencountersadversephysicalconditionswhich he considergo havebeenUnforeseeable,
the Contractoshallgive noticeto the Architectassoonaspracticable.

This notice shall describethe physicalconditions,so that they canbe inspectedoy the Architect and shall
setout thereasonswvhy the Contractorconsidergshemto be UnforeseeableThe Contractorshall continue
executing theWorks, using such proper and reasonablemeasuresas are appropriatefor the physical
conditions, and shall comply with any instructions which the Architect may give. If an instruction
constitutesa Variation, Clausel 3 [Variationsand Adjustmentsishallapply.

If and to the extent that the Contractor encounters physical conditions which are Unforeseeable, gives suc

a notice,and suffers delay and/orincurs Cost due to theseconditions,the Contractorshall be entitled
subjectto noticeunderSub-Clause20.1[Contractor'sSClaims]to:

a) an extension of time for any sudhblay,if completion is or will be delayed, under SGiause 8.4
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4125

4126

4127

4.13

4.14

4141

4142

4.15

4151

4152

4.16

[Extensionof Time for Completion],and
b) paymenibf anysuchCost,which shallbeincludedin the ContractPrice.

Upon receiving such notice and inspecting and/or investigating these physical conditions, the Architect
shall proceed in accordance with SOlause 3.5 [Determinations] to agree or determine (i) whether and (if
so) to whatextentthesephysical conditionswere Unforeseeableand (ii) the mattersdescribedin sub
paragraphga) and(b) aboverelatedto this extent.

However, before additional C o s “paragraph @i)ntlkeel Akchitectanmpy e e
alsoreview whetherother physicalconditionsin similar partsof the Works (if any) were more favorable

than couldreasonablyhavebeenforeseernwhenthe Contractorsubmittedthe Tender.If andto the extent
thatthese more favorable conditions were encountered, the Architect may proceed in accordance with Sut
Clause 3.5 [Determinations]to agree or determinethe reductionsin Cost which were due to these
conditions,whichmay be i ncluded (as deductions) i n the
However, thenet effect of all adjustments under spdragraph (b) and all these reductions, for all the
physical conditions encountered in simifaarts of the Works, shall not resultin a net reductionin the
ContractPrice.

The Architect shall take account of any evidence of the physical conditions foreseen by the Contractorwhe!
submitting theTender,which shall be made available by the Contractor, but shall not be bound by the
Contractor'sinterpretationofanysuchevidence.

Rights of Way and Facilities

Unless otherwises p e c inythe €ontractthe Procuring Entity shall provide effective accessto and
possessionf the Site including specialand/ortemporaryrights-of-way which arenecessaryor the Works.
The Contractor shalbbtain,at his risk and cost,any additionalrights of way or facilities out sidethe Site
which he mayrequirefor the purpose®f the Works.

Avoidanceof Interference

The Contractorshallnotinterfereunnecessarilpr improperlywith:
a) Theconveniencef thepublic,or

b) Theaccesso anduseandoccupatiorof all roadsandfoot paths,irrespectiveof whethertheyare
public or in the possessionf the ProcuringEntity or of others.

The Contractor shall indemnify and hold the Procuring Entity harmless against and from all damages, losse
and expenses (including legal fees and expenses) resulting from any such unnecessary or improp
interference.

AccessRoute

The Contractorshall be deemedo havebeens a t i astg thabuitability andavailability of accessoutes

to the Siteat BaseDate. The Contractorshall usereasonablefforts to preventany road or bridge from
beingdamaged by the Contractor's trafyc or by the
proper use of appropriatehiclesandroutes.

Exceptasotherwisestatedn theseConditions:

a) TheContractorshall(asbetweenthe Parties)beresponsibldor any maintenancevhich maybe
required forhis useof accessoutes;

b) the Contractor shall provide all necessary signs or directions along access routes, and shall obtain an
permissiorwhich mayberequiredfrom therelevantauthoritiesfor his useof routes signsand
directions;

c) theProcuringEntity shallnotberesponsibldor any claimswhich mayarisefrom the useor otherwise
of anyaccessoute;

d) theProcuringEntity doesnot guarante¢he suitability or a vailability of particularaccessoutes;and

e) Costs due to neauitability or noravailability, for the use required by the Contractor, of access
routes shalbeborneby the Contractor.

Transport of Goods

Unless otherwise stated in the Special Conditions:
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b)

c)

the Contractor shall give the Architect not less than 21 days' notice @ditthen which any Plant or a
majoritem of otherGoodswill bedeliveredto the Site;

the Contractorshall beresponsibldor packing,loading,transportingreceiving,unloading storing
and protectingll Goodsandotherthingsrequiredfor the Works;and

the Contractor shall indemnify and hold the Procuring Entity harmless against and from all damages,
losses and expenses (including legal fees and expenses) resulting fi@nsgwtof Goodsand
shallnegotiateandpayall claimsarisingfrom their transport.
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4.17

4.18

4181

4182

4183

4.19

4191

4192

4193

4.20

4201

4201

4202

4203

Contractor's Equipment

The Contractor shall be responsiblefor all Contractor'sEquipment. When brought on to the Site,

Contractor's Equipmerghall be deemedto be exclusivelyintendedfor the executionof the Works. The

Contractorshall not removefrom the Site any major items of Contractor'sEquipmentwithout the consent
of the Engineer.However, consenshall not be requiredfor vehiclestransportingGoodsor Contractor's
Personnebff Site.

Protection of the Environment
Thecontractorshall complywith theapplicableenvironmentalaws, regulationsandpolicies.

The Contractorshall take all reasonablestepsto protectthe environment(both on and off the Site) andto
limit damageand nuisanceto peopleand propertyresultingfrom pollution, noiseand otherresultsof his
operations.

The Contractorshall ensurethatemissionssurfaceds chargesande f p uremmtiie Contractor'sactivities
shall notexceedhevaluesstatedn theS p e ¢ i yocpaescribeday applicableLaws.

Electricity, Water and Gas

The Contractor shall, except as stabetbw, be responsible for the provision of all power, water and other
services he may requireforisonst ructi on activities and to the
tests.

The Contractorshallbe entitledto usefor the purpose®f the Workssuchsuppliesof electricity, water,gas,

and otherservicesas may be available on the Site and of which details and prices are given in the
Speci y dretConractmr. shall, at his risk and cost, provide any apparatus necessary for his use o
these services and for measurihgquantitiesconsumed.

The quantitiesconsumedand the amountsdue (at these prices) for such servicesshall be agreedor
determined by the Architect in accordance with-8lduse 2.5 [Procuring Entity's Claims] and Stiause
3.5 [DeterminationsThe Contractorshall pay theseamountgo the ProcuringEntity.

Procuring Entity's Equipment and Free-IssueMaterials

The Procuring Entity shall make the Procuring Entity's Equipment (if any) available for the use of the
Contractorin the executionof the Worksin accordancevith the details,arrangementand pricesstatedin
t he Spe tnlgsothervisestatedntheSpeci ycati on:

a) TheProcuringEntity shallberesponsibldor the ProcuringEntity's Equipmentgexceptthat

b) the Contractor shall be responsible for each item of Procuring ERgyipment whilst any of the
Contractor'Personneis operatingt, driving it, directingit or in possessionr control of it.

The appropriate quantities and the amounts due (at such stated prices) for the use of Procuring Entity
Equipment shall begreed or determined by the Architect in accordance withCGalise 2.5 [Procuring
Entity's Claims] and Sub-Clause3.5[Determinations]. The Contractorshall pay theseamountsto the
ProcuringEntity.

The Procuring Entity shafupply,f r ee of ch-asgee maeenfalked (i f an
detailsstatedin theS p e ¢ i y ThaRrocusingEntity shall,at his risk andcost,providethesematerialsat
the timeand places p e c in ¥he @ontract. The Contractorshall then visually inspectthem and shall
promptly give notice to the Architect of any shortage, defect or default in these materials. Unless otherwise
agreed by both Partiethe ProcuringEntity shallimmediatelyrectify then o t isljoeadedefectordefault.

After this visual inspection, the frassue materials shall come under the care, custody and control of the

Contractor. The Contractor'sobligations of inspection,care, custody and control shall not relieve the
Procuring Entityof liability for anyshortagedefector defaultnotapparenfrom avisualinspection.
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4.21 ProgressReports

4211 Unless otherwise stated in the Special Conditions, monthly progress reports shall be prepared by the
Contractorandsubmittedto the Architectin six copies.They r regortshallcoverthe periodupto the
end of the yrst calendar month following the
monthly thereafterachwithin 7 daysafterthelastdayof the periodto whichit relates.

4212 Reportingshallcontinueuntil the Contractohascompletedall work whichis knownto beoutstanding

at thecompletiondatestatedn the TakingOverC e r t ifor thedMor&s.Eachreportshallinclude:

a) charts and detailed descriptions of progress, including each stage of design (if any), Contractor's
Documents, procurement, manufacture, delivery to Site, construction, erection and testing; and
including these stages for work by each nom
[NominatedSubcontractors]),

b) photographshowingthe statusof manufacturendof progresson the Site;

c) for the manufacture of each main item of Plant and Materials, the name of the manufacturer,
manufacturdocation,percentag@rogressand theactualor expectediatesof:

i) commencemerdf manufacture,
i)  Contractor'snspections,

iii) tests,and

iv)  shipmentandarrival atthe Site;

d) thedetailsdescribedn SubClause6.10[Recordsof Contractor'fersonneandEquipment];

e) copiesof quality assurancdocumentstestresultsandc e r t i of Matetiaks;s

f)  list of noticesgiven underSub-Clause2.5 [Procuring Entity's Claims] and noticesgiven under
Sub Clause20.1[Contractor'sClaims];

g) safety statistics, includingletails of anyhazardous incident@and activitiesrelating to
environmentahspectandpublic relations;and

h) comparisorso factualandplannedprogresswith detailsof any eventsor circumstancesvhich

may jeopardize the completion in accordance with the Contract, and the measures being (or to
be) adoptedo overcomedelays.

4.22 Security of the Site

Unless otherwise stated in the Special Conditions:
a) TheContractorshallberesponsibldor keepingunauthorizegersonff the Site,and

b) authorized persons shall be limited to the Contractor's Personnel and the Praauitylg
Personnel ; and to any other personnel noti yec
Engineeras authorizegersonnebf the ProcuringEntity'sothercontractorson the Site.

4.23 Contractor's Operationson Site

4231 The Contractorshall c 0 n yhis eperationsto the Site, and to any additional areaswhich may be
obtained bythe Contractorand agreedby the Architect as additionalworking areas.The Contractor
shalltakeall necessary precautions to keep Contractor's Equipmer@a@mtdactor's Personnel within
the Site and thesmdditionalareasandto keepthemoff adjacentiand.

4232 During the executionof the Works, the Contractorshall keep the Site free from all unnecessary
obstruction andshall store or disposeof any Contractor'sEquipmentor surplus materials. The
Contractorshall clear away and remove from the Site any wreckage, rubbish and Tempdareey
which are no longer required.

4233 Upontheissueof a TakingOverC e r t i thedCantractorshall clearaway and remove,from that
partof the Site andVorksto which the TakinDver Certi ycate refers, al |
surplus materialwreckage yubbishand TemporaryWorks. The Contractorshall leavethat part of the
Siteandthe Worksin a clean andafe condition. However, the Contractor may retain on Site, during
t he Def ect feriddsuchGpadsas daresenuiredfor the Contractorto f u lolligations
underthe Contract.
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4.24

4241

4242

51

52

53

54

541

Fossils

All fossils, coins, articles of value entiquity, and structures and other remains or items of geological or
archaeological interest found on the Site shall be placed under the care and authority of the Procurin
Entity. The Contractor shall take reasonable precautions to prevent Contractor's Personnel or other persol
from removingor damaginganyofthesey ndi ng s .

The Contractorshall, upondiscoveryof any suchy n d i promptly give noticeto the Engineer,who shalll

issue instructions for dealing with it. If the Contractor suffers delay and/or incurs Cost from complying with
the instructions, the Contractor shall give a further notice to the Architect and shall be entitled subject tc
Sub Clause20.1[Contractor'sClaims]to:

a) an extension of time for any sudhblay,if completion is or will be delayed, under SGause 8.4
[Extensionof Time for Completion],and

b) paymenibf anysuchCost,which shallbeincludedin the ContractPrice.
After receiving this furthenotice, the Architect shall proceed in accordance withGalbise 3.5
[Determinations] to agree or determine these matters.

NOMINATED SUBCONTRACTORS

De y nioffi noonmi rSabtcantdactor.o

I n this Contract, fi n o nfubtamttaetat: Subcontractor o meai
a) Whois nominatedby the ProcuringEntity, or

b) Contractothasnominatedasa Subcontractosubjectto SubClauses.2 [ObjectiontoNot i ycat i on

Objection to Nomination

The Contractor shall not be under any obligation to emplognainated Subcontractor against whom the
Contractorraisesreasonableobjection by notice to the Procuring Entity as soon as practicable,with
supporting particularsAn objectionshall be deemedeasonabléf it arisesfrom (amongotherthings)any

of the following matters, unless the Procuring Entity agrees in writing to indemnify the Contractor against
and from the consequencaeisthe matter:

a) thereare reasons to believe that the Subcontract
y n a nstréngth;

b) the nominated Subcontractor does not accept to indemnify the Contractor against and from any
negligenceor misuseof Goodsby the nominatedSubcontractorhis agentsandemployeespr

c) the nominated Subcontractor does not accept t
subcontracte@vork (includingdesign,if any),thenominatedSubcontractoshall:

i) undertaketo the Contractorsuch obligations and liabilities as will enablethe Contractorto
discharge hisobligatiorendliabilities underthe Contract;

i) indemnify the Contractor against and from all obligations and liabilities arising under or in
connection with the&Contract and from the consequences of any failure by the Subcontractor to
performtheseobligationsortof u lthgsiabilities, and

iii) be paidonly if andwhenthe Contractorhasreceivedfrom the ProcuringEntity paymentsfor
sums dueunder the Subcontractreferred to under SubClause 5.3 [Paymentto nominated
Subcontractors].

Paymentsto nominated Subcontractors

The Contractor shall pay to the nominated Subcontractorthe amounts shown on the nominated
Subcontractor's invoicempprovedby the Contractorwhich the Architectc e r tto bg éusin accordance
with the subcontract. Thesamountsplus other chargesshall be included in the Contract Price in
accordancavith sub-paragraph(b) of SubClausel3.5[ProvisionalSums],exceptasstatedin Sub-Clause
5.4[Evidenceof Payments].

Evidence ofPayments

Before issuing a Payment Certiycate which inclu
Architect may request the Contractor to supply reasonable evidence tmamiveated Subcontractor has
received all amounts due in accordance with pre

retentionor otherwise Unlessthe Contractor:
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6.1

6.2

621

622

6.3

64

65

6.6

(@) Submitsthisreasonablevidenceo the Engineeror

(b) i) Sat itkeRrehitectin writing thatthe Contractoiis reasonablyentitledto withhold or refuse
to paytheseamountsand

i)  Submitsto the Architectreasonablevidencethatthe nominatedSubcontractohasbeenn ot i y e d

of the Contractor'sentittement,then the Procuring Entity may (at his sole discretion) pay,
directtot h e nomi nated Subcontractor, part or a
applicable deductions) as are due to the nominated Subcontractor and for witicmtitzetor
has failed to submithe evidencedescribedn subparagraphga) or (b) above.TheContractor
shall thenrepay,to the Procuringentity, the amount which the nominated Subcontractor was
directly paid by the Procuringntity.

STAFF AND LABOR

Engagementof Staff and Labor

Exceptasotherwisestatedin theS p e ¢ i y thegContractorshallmakearrangementfor the engagement

of all staff andlabor, local or otherwise andfor their payment feeding,transport,and, whenappropriate,
housing. The Contractor is encouraged, to the extent practicable and reasonable, to employ staff and lab
with appropriateg u a | i yandexperiencdgom sourceswithin Kenya.

Ratesof Wagesand Conditions of Labor

The Contractor shall pay rates whges, and observe conditions of labor, which are not lower than those
established for the trade or industry where the work is carried out. If no established rates or conditions ar
applicable,the Contractorshall pay ratesof wagesand observeconditionswhich are not lower than the

general levelof wagesand conditionsobservedlocally by Procuring Entity's whosetrade or industry is
similarto thatof theContractor.

The Contractor shall inform the Contractor's Personnel about their liability tpguagnal income taxes in
Kenya in respect of such of their salaries, wag
Laws of Kenya for the time being in force, and the Contractor shall perform such duties in regard to suct
deductionghereof asmaybeimposedon him by suchLaws.

Personsin the Serviceof Procuring Entity

The Contractor shall not recruit, or attempt to recruit, staff and labour from amongst the Procuring Entity's
Personnel.

Labor Laws

The Contractor shall comply witall the relevant labour Laws applicable to the Contractor's Personnel,
including Laws relatingto their employmentemploymentof children, health,safety,welfare,immigration

and emigration, and shall allow them all their legal rights. Thatractor shall require his employees to
obey all applicabléaws,includingthoseconcerningsafetyat work.

Working Hours

No work shall be carriedout on the Site on locally recognizeddaysof rest,or outsidethe normalworking

hours stateth the SpecialConditions of Contract, unless:

a) Otherwisestatedn the Contract,

b) TheArchitectgivesconsentpr

c) Thework is unavoidableor necessaryor the protectionof life or propertyor for the safetyof the
Works,in which case the Contractor shall immediately advise the Engineer, provided that work done
outside the normatorking hoursshallbe considerecindpaidfor asovertime.

Facilities for Staff and Labor

Except as otherwise stated in the Speciycation,
accommodatiorand welfare facilities on site for the Contractor'sPersonnel.The Contractorshall also

provide facilitiesfor the ProcuringEntity's Personnebls statedin theS p e ¢ i y dleConwactarshall

not permitany of the Contractor's Personnel to maintain any temporary or permanent living quarters within
the structures formingartof the PermanentVorks.
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6.7.1

6.72

6.73

6.74

6.8

6381

682

69

691

692

6.10

611

Health and Safety

The Contractor shall at all timeake all reasonable precautions to maintain the health and safety of the
Contractor'sPersonnel.In collaborationwith loca lhealth authorities,the Contractorshall ensurethat
medi cal staff, yrst aid facilities, sick bay an
any accommodatiofor Contractor'sand ProcuringEntity's Personneland that suitablearrangementare
madefor all necessaryvelfareandhygienerequirementsndfor the preventionof epidemics.

The Contractorshall appointan accidentpreventiono f y at the Site, responsiblgor maintainingsafety

and protectioragainstaccidents.This personshallbe g u a | forytlésdesponsibilityand shall have the
authorityto issue instructions and takeotective measures to prevent accidents. Throughout the execution
of theWorks,the Contractorshall providewhateveris requiredby this personto exercisehis responsibility
andauthority.

The Contractor shall send, to the Engineer, details of any accident as soon as practicable after itsoccurren
The Contractorshall maintainrecordsand makereportsconcerninghealth,safetyand welfare of persons,
and damagéo property,as theArchitectmayreasonablyequire.

The Contractorshall conductan awarenesprogrammeon HIV andothersexuallytransmitteddiseasevia

an approved service provider and shall undertake such other measures taken to reduce the risk of tl
transfer of these diseases between and among the Contractor's Personnel and the local community,
promote early diagnosandto assistaffectedindividuals.

Contractor's Superintendence

Throughout the execution of th&orks,and as | ong thereafter as is
obligations,the Contractorshall provide all necessangsuperintendenceto plan, arrange direct, manage,
inspect andestthework.

Superintendencshall be given by a s u f y exumberdf personshaving adequateknowledge of the

| anguage for ¢ ommu nClausetl.flawmand Lanyeagel) and of itha op&atibns to be
carried out (including the methods and techniques required, the hazards likely to be encountered an
methods of preventingccidents)for thesatisfactoryandsafeexecutionof the Works.

Contractor's Personnel

The Contractor'sPersonnelshall be appropriatelyg u a | iskilleddand experiencedn their respective
tradesor occupations. The Contractors Key personnel shall be named in the Special Conditions of Contract
The Architectmay requirethe Contractorto remove(or causeto be removed)any personemployedon the

Siteor Works,includingthe Contractor'sRepresentativé applicablewho:

a) Persistan anymisconducbr lack of care,

b) Carriesoutdutiesin competentlyor negligently,

c) failsto conformwith anyprovisionsof the Contract,

d) persistin anyconductwhichis prejudicialto safety health,or the protectionof theenvironmentpr

e) based on reasonable evidencalggermined to have engaged in Fraud and Corruption during the
executionofthe Works.

If appropriatethe Contractorshallthenappoint(or causeto be appointed) suitablereplacemenperson.

Recordsof Contractor's Personneland Equipment

The Contractor shall submit, to the Engineer, details showing the number of each class of Contractor'
Personnel and of each type of Contractor's Equipment on the Site. Details shall be submitted each calenc

month,in a form approvedby the Engineeruntil the Contractorhascompletedall work which is knownto
be outstandingtthe completiondatestatedn the TakingOverC e r t ifor theaMorks.

Disorderly Conduct

The Contractorshall at all times take all reasonableprecautionsto preventany unlawful, riotous or
disorderly conducby or amongstthe Contractor'sPersonneland to preservepeaceand protection of
personsandproperty orandnearthe Site.
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6.12

6121

6.12.2

6.13

6.14

6.15

6.16

6.17

6.18

6.19

6.20

Foreign Personnel

The Contractorshallnot employforeign personnelinlessthe contractordemonstratethatthereareno
Kenyanswith therequiredskills.

The Contractor shall be responsible for the return of any foreign personnel to the place where they wer
recruitedor to their domicile. In the eventof the deathin Kenyaof any of thesepersonnebr membersof

their families,the Contractorshall similarly be responsiblefor making the appropriatearrangementsor
theirreturn orburial.

Supply of Water

The Contractorshall, havingregardto local conditions,provideon the Site an adequatesupply of drinking
and othemwaterfor the useof the Contractor's?ersonnel.

Measuresagainstinsectand PestNuisance

The Contractorshall at all timestake the necessaryprecautionsto protect the Contractor'sPersonnel
employedon theSite from insectandpestnuisanceandto reducethe dangerto their health.The Contractor
shallcomplywith all theregulationsof the local healthauthoritiesjncluding useof appropriaténsecticide.

Alcoholic Liquor or Drugs

The Contractorshall not, otherwisethanin accordanceavith the Laws of Kenya, onsite,import, sell, give,
barter orotherwisedisposeof anyalcoholicliquor or drugs,or permitor allow importation,sale,gift, barter
or disposal theref by Contractor's?ersonnel.

Prohibition of Forced or Compulsory Labour

The Contractorshall not employ forced labor, which consistsof any work or service,not voluntarily
performed, that is exacted froamn individual under threat of force or penalty, and includes any kind of
involuntary or compulsorytabor, such as indenturedlabor, bondedlabor or similar laborcontracting
arrangements.

Prohibition of Harmful Child Labor

The Contractor shall not employ children in a manner that is economically exploitative, or is likely to be
hazardouspr to interferewith, the child's education,or to be harmful to the child's healthor physical,
mental, spiritual, moral, or social development. Wherer¢hevant labour laws of Kenya have provisions

for employmentof minors, the Contractorshall follow thoselaws applicableto the Contractor.Children
belowthe ageof 18 yearsshallnotbeemployedn dangerousvork.

Employment Recordsof Workers

The Contractorshall keep completeand accuraterecordsof the employmentof labour at the Site. The

records shall include the names, ages, genders, hours worked and wages paid to all workers. These reco
shall be summarizedn a monthly basisand submittedto the Engineer.Theserecordsshall be includedin

the detailsto besubmittedby the ContractorunderSub-Clause6.10[Recordsof Contractor's?ersonneand
Equipment].

Workers' Organizations

The Contractor shall comply with the relevant labor |#éet recognize workers' rights to form and to join
workers' organizations of their choosing without interference.

Non-Discrimination and Equal Opportunity
The Contractorshall basethe labouremploymenton the principle of equalopportunityandfair treatment
and shalhot discriminatewith respecto aspectof the employmentelationshipjncluding recruitmentand

hiring, compensatiofincludingwagesandb e n e wdrking conditionsandtermsof employmentaccess
to training, promotionterminationof employmentorretirementanddiscipline.
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144

PLANT, MATERIALS AND WORKMANSHIP
Manner of Execution

The Contractorshallcarry out the manufacture/assembdd plant, the productionandmanufactureof
Materials, andall otherexecutionof the Works:

a) Inthemanner(if any)s p e c in thesCdntract,
b) in aproperworkmanlike andcarefulmannerjn accordancevith recognizedyoodpracticeand

c) with properly equipped faciltiesandntna z ar dous Materi als, except .
Contract.
Samples

The Contractorshallsubmitthe following samplesf Materials,andrelevantinformation,to theArchitect
for consenprior to usingthe Material sin or for the Works:

a) manufacturer'standardsampleof Materialsandsamples p e c¢ in thexCdntractall atthe
Contractor's cosgind

b) additionalsamplesnstructedby the Architectasa Variation.
Each sample shall be labeled as to origin and intended use in the Works.
Inspection

The ProcuringEntity'sPersonneshallat all reasonabléimes:

a) Havefull accesdo all partsof the Siteandto all placesfrom which naturalMaterialsarebeing
obtained, and

b) during production, manufacture and construction (at the Site and elsewhere), be entitled to examine
inspect, measure and test the materials and workmanship, and to check the progress of manufacture
Plantandproductionandmanufacturef Materials.

The Contractor shall give the Procuring Entity's Personnel full opportunity to carry out these activities,
including providing access, facilities, permissions and safety equipment. No such activity shall relieve the
Contractorfrom any obligationor responsibility.

The Contractorshall give noticeto the Architect wheneverany work is readyandbeforeit is coveredup,

put out of sight, or packaged for storage or transport. The Architect shall then either carry out the
examination, inspectiommeasuremernr testingwithout unreasonabldelay,or promptly give noticeto the
Contractorthat theArchitectdoesnot requireto do so. If the Contractorfails to give the notice,he shall, if
andwhenrequiredby the Engineer,uncoverthe work andthereafter reinstateand make good, all at the
Contractor'sost.

Testing
This SubClauseshallapplyto all testss p e c in theCdntract.

Except as otherwises p e ¢ inythe €ontract, the Contractor shall provide all apparatus,assistance,
documents and othénformation, electricity, equipment, fuel, consumables, instruments, labor, materials,
and sui t aandexperienceditalf, gsardnecessaryo carryoutthes p e ctesjsedy c i Thent | vy
Contractorshall agreewith the Engineerthetime andplaceforthes p e c tesfirgaf any Plant,Materials
andotherpartsof the Works.

The Architect may, underClausel3 [Variationsand Adjustments] vary the locationor detailsof s p e c i y e C
tests, or instruct the Contractor to carry adtlitional tests. If these varied or additional tests show that the
tested PlantMaterialsor workmanships notin accordancevith the Contract,the costof carryingout this
Variationshallbe borneby the Contractor not withstandingotherprovisionsof the Contract.

The Architectshallgive the Contractomot lessthan24 hours'noticeof the Architectintentionto attendthe

tests. Ifthe Architect doesnot attendat the time and place agreedthe Contractormay proceedwith the
tests,unlessotherwise instructed by the Engineer, and the tests shall then be deemed to have been made
the Architect presence.
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If the Contractorsuffersdelayand/or incursCostfrom complyingwith theseinstructionsor asa resultof a
delay for which the Procuring Entity is responsible, the Contractor shall give notice to the Architect and
shall be entitledubjectto Sub-Clause20.1[Contractor'sClaims]to:

a) an extension of time for any sudblay,if completion is or will be delayed, under SGtause 8.4
[Extensionof Time for Completion],and

b) paymentbof anysuchCostplusp r owhichshallbeincludedin the ContractPrice.

After receivingthis notice,the Architectshall proceedn accordancevith SubClause3.5 [Determinations]
to agreeor determinghesematters.

The Contractor shal/l promptly forward to the Ar
testshavebe enpassedhe Architect shall endorsethe Contractor'sestc e r t iofissaea®e r t itoy c a t
him, to that effect. If the Architect has not attended the tests, he shall be deemed to have accepted tt
readings as accurate.

Rejection

If, as a result ohn examination, inspection, measurement or testing, any Plant, Materials or workmanship is
found to be defective or otherwise not in accordance with the Contract, the Architect may reject the Plant
Materials or workmanshipby giving notice to the Contractor,with reasons.The Contractorshall then
promptly makegoodthe defectandensurehattherejectedtem complieswith the Contract.

If the Architect requiresthis Plant, Materials or workmanshipto be retestedthe testsshall be repeated
underthe sameterms and conditions.If the rejection and retestingcausethe Procuring Entity to incur

additionalcosts,the Contractoshall subjectto SubClause2.5 [ProcuringEntity's Claims] pay thesecosts
to the ProcuringEntity.

RemedialWork

Not withstandingany previoustestorc e r t i ytheArdhitecmayinstructthe Contractorto:

a) Removefrom the Siteandreplaceany Plantor Materialswhichis notin accordanceavith the Contract,

b) removeandre-executeanyotherwork whichis notin accordancevith the Contractand

c) executeanywork whichis urgentlyrequiredfor the safetyof the Works,whetherbecaus@f an
accidentunforeseembleeventor otherwise.

The Contractor shall comply with the instruction within a reasonable timieh shall be the time (if any)
S p e cintheandtruction,orimmediatelyif urgencyiss p e c ungeesub-paragraphc).

If the Contractorfails to comply with the instruction,the ProcuringEntity shall be entitledto employand

pay othempersons to carry out the work. Except to the extent that the Contractor would have been entitled tc
payment for the work, the Contractor shall subject to-Slaluse 2.5 [Procuring Entity's Claims] pay to the
ProcuringEntity all costsarisingfrom thisfailure.

If the contractor repeatedly delivers defective work, the Procufiniify may consider terminatiom
accordancevith Clauselb.

Ownership of Plant and Materials

Exceptasotherwiseprovidedin the Contract,eachitem of PlantandMaterialsshallbecomehe propertyof the
ProcuringEntity atwhicheveris the earlierof thefollowing times,free from liensandotherencumbrances:

a) Whenitisin corporatedn the Works;

b) when the Contractor is paid the corresponding value of the PlaMatedals under Sullause 8.10
[Paymentfor PlantandMaterialsin Eventof Suspension].

Royalties

Unl ess otherwise stated in the Speciycation, th
a) Naturalmaterialsobtainedrom outsidethe Site,and

b) thedisposabf materialfrom demolitionsandexcavationsandof othersurplusmaterial(whether
natural ormasmade) exceptto the extentthatdisposalareaswithin the Siteares p e c in thee d
Contract.
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COMMENCEMENT, DELAYS AND SUSPENSION
Commencemenbf Works

Exceptasotherwises p e c in theSpecialConditionsof Contract,the CommencemenDate shall be the

date atwhich the following precedentcondition shaveall beenf u | yadndteedirchitectn ot i ycat i
recordingt he agr eement of both Parties on suwWokisf ul
received by the Contractor:

a) Signatureof the ContractAgreementby both Parties,andif required,approvalof the Contractby
relevant authoritiesf Kenya;

b) exceptif otherwises p e c in theSpecialConditionsof Contract,effectiveaccesso andpossession
of the Site givernto the Contractor together with such permission(s) under (a) ofC&uwsel.13
[Compliancewith Laws] asrequiredfor the commencemertf the Works.

c) Receipt by the Contractorof the Advance Paymentunder SubClause 14.2 [Advance Payment]
providedthat thecorrespondindpankguarantednasbeendeliveredby the Contractor.

If the said Architectinstructionis not receivedby the Contractorwithin 180 daysfrom his receiptof the
Letter of Acceptancethe Contractorshall be entitled to terminatethe Contractunder Sub-Clause16.2
[Terminationby Contractor].

The Contractor shall commence the execution offbeksas soon as is reasonably practicable after the
Commencemeribateandshallthen proceedwith the Workswith dueexpeditionandwithout delay.

Time for Completion

The Contractor shall complete the whole of the Works, and each Section (if any), within the Time for
Completion for the Works or Section (as the case may be), including:

a) Achievingthe passingof the Test®n Completion,and

b) completing all work which is stated in the Contract as being required fMvVtinles or Section to be
considered to be completed for the purposes of takieg under SuClause 10.JTaking Over of the
WorksandSections].

Programme

The Contractorshall submita detailedtime programmeto the Architect withinl 4 daysafter receivingthe
notice under SuiElause 8.1 [Commencement Works]. The Contractor shall also submit a revised
programme whenever the previous progransnaconsistent with actual progress or with the Contractor's
obligations. Eaclprogrammeshallinclude:
a) Theorderin which the Contractorintendsto carry out the Works, including the anticipatediming of
each stage of design (if any), Contractor's Documents, procurement, manufacture of Plant, delivery tc
Site, constructiorgrectionandtesting,
b) each of these stages for work by each nominat
Subcontractors]),
c) thesequencandtiming of inspectionsandtestss p e c in thexCdntractand
d) asupportingeportwhichincludes:
i) ageneraldescriptionof the methodswhich the Contractorintendsto adopt,andof the major
stagesin theexecutionof the Works,and

ii) details showing the Contractor's reasonable estimate of the number of each class of Contractor's
Personnel and of each type of Contractor's Equipment, required on the Site for each major stage.

Unless the Engineer, within 14 days after receiving a programme, gives notice to the Contractor stating th
extent to which it does not comply with the Contract, the Contractor shall proceed in accordance with the
programme, subject to his other obligations under the Contract. The Procuring Entity's Personnel shall b
entitledto rely uponthe programmenhenplanningtheir activities.

The Contractor shall promptly give notice to the Architect of s p e cpropable future events or

circumstances whichay adverselyaffect the work, increasethe ContractPrice or delaythe executionof
theWorks.
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If, at anytime,the Architect givesnoticeto the Contractorthat a programmefails (to the extentstated)to
complywith the Contractorto be consistentvith actualprogressandthe Contractor'sstatedintentions,the
Contractor shalkubmita revisedprogrammeo the Architectin accordancevith this SubClause.

Extensionof Time for Completion

The Contractorshall be entitled subjectto Sub-Clause20.1 [Contractor'sClaims] to an extensionof the
Time for Completionif andto the extentthatcompletionfor the purposeof SubClausel0.1[Taking Over
of theWorksandSections] ior will bedelayedoy anyof thefollowing causes

a) aVariation(unless an adjustment to tli@ne for Completion has been agreed under-Slause 13.3
[Variation Procedure]) or other substantial change in the quantity of an item of work included in the
Contract,

b) acauseof delaygiving anentitlemento extensiorof time undera Sulb-Clauseof theseConditions,
c) exceptionallyadverseclimatic conditions,

d) Unforeseeable shortages in the availability of personnel or Goods caused by epidemic or
governmental actionsy

e) anydelay,impediment or prevention caused by or attributable to the Prodanitity, the Procuring
Entity's Personnelpr the ProcuringEntity's othercontractors.

If the Contractorconsiderdtself to be entitledto an extensionof the Time for Completion,the Contractor
shall give notice to the Architect in accordancewith SubClause 20.1 [Contractor's Claims]. When
determining each extensionof time under SubClause 20.1, the Architec tshall review previous
determinationsndmayincrease, bushallnot decreasethetotal extensiorof time.

DelaysCausedby Authorities

If the following conditions apply, namely:

a) TheContractothasdiligently followed the procedures$aid downby therelevantiegally constituted
public authoritiesn Kenya,

b) Theseauthoritiesdelayor disruptthe Contractor'svork, and

c) thedelayor disruptionwasUnforeseeablehenthis delayor disruptionwill be consideredsacause
of delayundersubparagraphb) of Sub-Clause8.4 [Extensionof Time for Completion].

Rate of Progress

If, atanytime:
a) Actualprogresss too slowto completewithin the Time for Completion,and/or

b) Progresshasfallen (or will fall) behindthe currentprogrammeunder Sub-Clause8.3 [Programme],
other tharasaresultof a causdistedin SubClause8.4 [Extensionof Time for Completion],thenthe
Architect may instruct the Contractor to submit, under-Slduse 8.3 [Programme], a revised
programme and supporting report describing the revised methods which the Contractor proposes t
adopt in order to expedifogressandcompletewithin the Time for Completion.

Unl ess the Architect notiyes otherwise, the Con
increases in the working hours and/or in the numbers of Contractor's Personnel and/or Goods, at the risk a
cost of the Contractor. If these revised methods cause the Procuring Entity to incur additional costs, th
Contractor shall subject to notice under &ilbuse 2.5 [Procuring Entity's Claims] pay these costs to the
ProcuringEntity, in additionto delaydamagesgif any)underSubClause8.7 below.

Additional costs of revised methods including acceleration measures, instructed by the Architect to reduct
delaysresultingfrom causedisted underSub-Clause8.4 [Extensionof Time for Completion]shall be paid

by the Procuring Entity, without generating,however, any other additional paymentb e n oy the
Contractor.

Delay Damages
If the Contractor fails to comply with St®lause 8.2 [Time for Completion], the Contractor shall subject to
notice under SulClause 2.5 [Procuring Entity's Claims] pay delay damages to the Procuring Entity for this

default. These delay damages shall be the sum statedSpeiceal Conditions of Contract which shall be
paidfor everydaywhich shallelapsebetweertherelevantTime for Completionandthe datestatedn the
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TakingOver Ce r t i kawaverghe total amount due under this SubClause shall not exceedthe
maximum amounof delaydamagegif any)statedn the SpecialConditionsof Contract.

Thesedelaydamageshall be the only damagesiuefrom the Contractorfor suchdefault,otherthanin the
event of termination under Siflause 15.2 [Termination by Procuring Entity] prior to completion of the
Works. These damages shall not relieve the Contractor from his obligation to compl&teriteor from
anyother dutiespbligationsor responsibilitiesvhich he may haveunderthe Contract.

Suspensiorof Work

The Architectmay at anytimeinstructthe Contractorto suspengrogressf partor all of the Works.During
such suspensionthe Contractor shall protect, store and securesuch part or the Works a gainst any
deterioration, loss atamage.

The Architectmay alsonotify the causefor the suspensionlf andto the extentthatthecausdsn o t iagde d
is the responsibilityf the Contractorthefollowing Sub-Clauses8.9,8.10and8.11shallnotapply.

Consequences dbuspension

If the Contractor suffers delay and/or incurs Cost from complying with the Architect instructions under
Sub Clause 8.8 [Suspension Work] and/or from resuming the work, the Contractor shall give notice to
the Architectandshallbe entitledsubjectto Sulb-Clause20.1[Contractor'sSClaims]to:

a) an extension of time for any sudblay,if completion is or will be delayed, under SGtause 8.4
[Extensionof Time for Completion],and

b) Paymenbf anysuchCost,which shallbeincludedin the ContractPrice.

After receivingthis notice, the Architect shall proceedn accordancevith SubClause3.§Determinations]
to agreeor determinghesematters.

The Contractorshall not be entitled to an extensionof time for, or to paymentof the Costincurredin,
making good the consequences of the Contractor's faulty design, workmanship or materials, or of the
Contractor's failuréo protect,storeor securdn accordancevith SubClause8.8[Suspensiomf Work].

Paymentfor Plant and Materials in Event of Suspension

The Contractorshall be entitled to paymentof the value (as at the date of suspensionpf Plantand/ or
Materials whichhavenot beendeliveredto Site, if:

a) Thework onPlantor deliveryof Plantand/or Materialshasbeensuspendeébr morethan30 days,and

b) the Contractor has marked the Plant and/or Materials as the Procuring Entity's property in accordance
with theArchitectinstructions.

Prolonged Suspension

If the suspension under SWause 8.8 [Suspension Work] has continued for more than 84 days, the
Contractor may request the Architect permission to proceed. If the Architect does not give permission
within 30 daysafterbeingrequestedo do so,the Contractormay,by giving noticeto the Engineertreatthe
suspension aan omissionunderClausel3 [Variationsand Adjustments]of the affectedpart of the Works.

If the suspension affects the whole of erks,the Contractor may give notice of termination under-Sub
Clause 16.2 [Terminatiopy Contractor].

Resumptionof Work

After the permissionor instructionto proceedis given, the Contractorand the Architect shall jointly
examine theNVorksand the Plant and Materials affected by the suspension. The Contractor shall make good
any deterioratioror defectin or loss of the Works or Plant or Materials, which hasoccurredduring the
suspension aftetreceivingfrom the Architec taninstructionto this effect underClausel3 [Variationsand
Adjustments].
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TESTS ONCOMPLETION
Contractor's Obligations

The Contractor shall carry out tiA@stson Completion in accordance with this Clause and-Glalise 7.4
[Testing], after providing the documentsin accordancewith subparagraph(d) of SubClause 4.1
[Contractor's Gener@bligations].

The Contractorshallgive to the Architectnotlessthan21 days'noticeof the dateafterwhich the Contractor
will be readyto carry out eachof the Testson Completion.Unlessotherwiseagreed,Testson Completion
shallbe carriecbut within 14 daysafterthis date,on suchdayor daysasthe Architectshallinstruct.

In consideringthe resultsof the Testson Completion,the Architect shallmakeallowancedor the effect of
any useof the Worksby the ProcuringEntity on the performanceor othercharacteristic®f the Works. As
soon as the Works, or a Section, have passedany Testson Completion,the Contractorshall submit a
c e r trepyrdfdhe resultsotheseTeststo the Engineer.

DelayedTests

If the Testson Completion are being unduly delayed by the Proclmgy, SubCl ause 7.4 [ Te:
paragraphand/or SubClausel0.3[Interferencewith Testson Completion]shallbe applicable.

If the Testson Completionarebeingunduly delayedby the Contractorthe Architectmay by noticerequire

the Contractor to carry out tAeestswithin 21 days after receiving the notice. The Contractor shall carry out
the Test®n suchday or dayswithin that periodasthe Contractormayy xandof which he shall give notice

to the Engineer.

If the Contractorfails to carryoutthe Testson Completionwithin the period of 21 days,the Procuring
Entity's Personnemay proceedwith the Test sat the risk and cost of the Contractor. The Testson
Completionshallthen bedeemedo havebeencarriedout in the presencef the Contractorandthe results
of the Testsshallbeaccepted asaccurate.

Retestingof related works

If the Works, or a Section fail to passthe Testson Completion,Sub-Clause?.5 [Rejection]shall apply,and
the Architect or the Contractor may require the failedts,and Testson Completion on any related work,
to be repeatednderthe sametermsandconditions.

Failure to PassTestson Completion

If the Works, or a Section,fail to passthe Testson CompletionrepeateduinderSubClause9.3 [Retesting],
the Architectshallbe entitledto:

a) Orderfurtherrepetitionof Testson CompletionunderSub-Clause9.3; or
b) i f the failure deprives the Pr ocurWorkgor Sctionj t vy

rejectthe Works or Section(as thecasemay be), in which eventthe ProcuringEntity shall havethe
same remediessareprovidedin subrparagraph{c) of SubClausd 1.4[Failureto RemedyDefects].

PROCURING ENTITY'S TAKING OVER
Taking Over of the Works and Sections

Exceptasstatedin Sub-Clause9.4 [Failureto PassTestson Completion],the Works shall be takenover by

the Procuring Entity when (i) thé&/orks have been completed in accordance with the Contract, including
the matterslescribedn Sub-Clause8.2[Time for Completion]andexceptasallowedin subparagrapha)
below,and(ii) aTakingOverC e r t ifor thedMorkshasbeenissuedoris deemedo havebeenissuedn
accordance witkhis SubClause.

The Contractormay apply by noticeto the Architectfor a TakingOverC e r t ingteaalierénanl14 days

before thewWorkswill, in the Contractor'sopinion, be completeandreadyfor taking over.If the Worksare
dividedinto Sectionsthe Contractor maysimilarly applyfor a TakingOverC e r t ifor eaehSeetion.
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1013 TheArchitectshall,within 30 daysafterreceivingthe Contractor'saapplication:

a) Issuethe TakingOverC e r t itgtice&ongactor, statingthe dateon which the Works or Section
were completedh accordancevith the Contract,exceptfor any minor out standingwork anddefects
which will not substantiallyaffect the use of the Works or Sectionfor their intendedpurpose(either
until or whilst this workis completedandthesedefectsareremedied)pr

b) reject the application, giving reasons and specifying the work required to be donedontteetor to
enable the TakinPver Certiycate to be issued. The Con
issuinga further noticeunderthis SubClause.

1014 If the Architect fails either to issuethe TakingOver C e r t i of to eejeatthe Contractor'sapplication
within the period of 30 days, and if the Works or Section (as thecasemay be) are substantiallyin
accordancevith the Contractthe TakingOverC e r t i skad ke teemedo havebeenissuedon thel ast
dayof thatperiod.

102  Taking Over of Parts of the Works

1021 TheArchitectmay,at the solediscretionof the ProcuringEntity, issuea TakingOverC e r t ifor angpare
of thePermanenWorks.

1022 The Procuring Entity shall not use any part of \Werks(other than as a temporary measure which is either
speciyed in the Contract or agreed by bot-DvePart
Ce r t ifor thispare However,if the ProcuringEntity doesuseany partof the Worksbeforethe Taking
Over Ceridsieg:cat e i s

a) Thepartwhichis usedshallbe deemedo havebeentakenoverasfrom the dateonwhichit is used,

b) the Contractorshall ceaseto be liable for the careof suchpartasfrom this date,whenresponsibility
shall passo the ProcuringEntity, and

c) if requestedby the Contractorthe Architectshallissuea TakingOverC e r t ifor thispare

1023 After the Architect hasissueda TakingOverC e r t i fgr @ patt & the Works, the Contractorshall be
giventhe earliesbpportunityto take suchstepsasmay be necessaryo carry out any outstandinglestson
Completion. The Contractor shall carry out th@sstson Completion as soon as practicable before the
expiry date of the relevaitefectsNo t i y Peaxiadi o n

1024 If the Contractor incurs Cost as a result of the Procuring Entity taking over and/or using a pawofkie
otherthansuchuseasis s p e c in theQbntractoragreedby the Contractorthe Contractorshall (i) give
notice to the Architect and (ii) be entitled subject to-8lduse 20.1 [Contractor's Claims] to payment of
any such accrued costs, which shall be included in the Contract Price. After receiving this notice, the
Architect shall proceeih accordancewnith SubClause3.5 [Determinations]to agreeor determinethis
accrueccost.

1025 If a TakingOver Ce r t i haghaenissuedfor a part of the Works (other than a Section),the delay
damages therafter for completionof the remainderof the Works shall be reduced.Similarly, the delay
damagedor the remainder of the Section (if any) in which this part is included shall also be reduced. For
any period of delawfter thedatestatedin this TakingOverC e r t i tiieprapgortionalreductionin these
delay damagesshall be calculatedasthe proportionwhich the value of the partsoc e r t begrstodhe
value of the Works or Section(as thecasemay be) asa whole. The Architect shall proceedin accordance
with SubClause 3.5 [Determinations]|to agreeor determinethese proportions.The provisions of this
paragraplrshall only apply to the daily rate of delay damageanderSubClause8.7 [Delay Damagesjnd
shallnot affectthe maximumamountof thesedamages.

103 Interference with Testson Completion

1031 If the Contractoris preventedfor morethan14 days,from carryingout the Testson Completionby a cause
for which the ProcuringEntity is responsiblethe ProcuringEntity shall be deemedo havetakenoverthe
Worksor Section(as thecasemaybe)on thedatewhenthe Testson Completionwould otherwisehavebeen
completed.

1032 TheArchitectshallthenissuea TakingOverC e r t iagcordirtglg,and theContractorshall carry out the
Testson Completionas soonas practicable peforethe expiry dateof the DefectsN o t i y ®exivdiTleen
Architect shall require th&estson Completion to be carried out by giving 14 days' notice and in accordance
with the relevanprovisionsof the Contract.

112



1033

1034

104

111

1111

1112

112

1121

1122

113

1131

1132

114

1141

If the Contractor suffers delay and/or incurs Cost as a result of this delay in carrying desthen
Completion, the Contractor shall give notice to the Architect and shall be entitled subject@aGsdh
20.1 [Contractor'€laims]to:

a) an extension of time for any sudblay,if completion is or will be delayed, under SGtause 8.4
[Extensionof Time for Completion],and

b) paymentof anysuchaccruedcostswhich shallbeincludedin the ContractPrice.

After receivingthis notice,the Architectshall proceedn accordancevith Sub-Clause3.5 [Determinations]
to agreeor determinghesematters.

SurfacesRequiring Reinstatement

Exceptasotherwisestatedn aTakingOverC e r t i accea tt afgf acSactioeor partof the Worksshall
not bedeemedo certify completionof anygroundor othersurfacesequiringreinstatement.

DEFECTS LIABILITY
Completion of Outstanding Work and RemedyingDefects

In orderthatthe WorksandContractor'®©ocumentsandeachSection,shallbein the conditionrequiredby
the Contrac{fairwearandtearexcepted)y the expiry dateof therelevantDefectsN o t i y Peaiddor asn
soonas practicabl¢éhereafter,the Contractorshall:

a) complete any work which is outstanding on the date statedakiagOv er Cer ti ycat e,
reasonabléme asis instructedby the Engineerand

b) execute alll work required to remedy defects ¢
Procuring Entity on or beforethe expiry date of the DefectsNo t i y ®eribdifoo the Works or
Section &s thecasemaybe).

If adefectappear®r damageccurstheContractorshallben o t iagcerdinglyby the Engineer.
Costof RemedyingDefects

All work referred to in suiparagraph (b) of SuBlausel1l.1 [Completion of OutstandingVork and
RemedyingDefects]shall be executedat the risk and costof the Contractor,if andto the extentthat the
work is attributableo:

a) Anydesignfor whichthe Contractotis responsible,
b) Plant,Materialsor workmanshimotbeingin accordanceavith the Contract,or
c) Failureby the Contractorto complywith anyotherobligation.

If and to the extentthat suchwork is attributableto any other cause,the Contractorshallben ot i y ed
promptlyby (oron behalfof) the ProcuringEntity, andSubClausel 3.3[Variation Procedurekhallapply.

Extensionof DefectsNo t i y dPeribd 0 n

The ProcuringEntity shallbe entitledsubjectto Sub-Clause2.5 [ProcuringEntity's Claims] to an extension

of theDefectsN o t i y Pariadiorahe Worksor a Sectionif andto the extentthatthe Works, Sectionor a

major item of Plant (as the case may be, and after taking over) cannot be usegioptises for which

they are intended by reason of a defect or by reason of damage attributable to the Contractor. However,
Def ect s NPeribdshalmetbeextendedy morethantwo years.

If deliveryand/or erectionof Plantand/or Materialswas suspendedinderSub-Clause8.8 [Suspensiorof
Work] or SubClausel6.1 [Contractor'sEntitlementto Suspend/Nork], the Contractor'sobligationsunder
this Clause shallnot appl yto any defectsordamageoccurring more than two years after the Defects
Not i y PaiadiorchePlantand/or Materialswould otherwisehaveexpired.

Failure to RemedyDefects
I f the Contractor fails to remedy any defect or

Engineer, on or by which the defect or damage is to be remedied. The Contractor shall be given reasonakb
noticeof thisdate.
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I f the Contractor fails to remedy the defect or

executedat the cod of the ContractorunderSubClausell.d Costof RemedyingDefects],the Procuring

Entity may(at his option):

(@)  Carry out the work itself or by others,in a reasonableanannerand at the Contractor'scost, but the
Contractorshall have naesponsibility for this work; and the Contractor shall subject to@ahse
2.5 [Procuring Entity's Claims] pay to the Procuring Entity the costs reasonably incurred by the
Procuring Entity in remedying the defectdamage;

(b) RequiretheArchitectto agreeor determineareasonableeductionin the ContractPricein accordance
with Sub-Clause 3.5 [Determinations]; or

(© if the defect or damage deprives the PWaksur i
or any majorpart of the Works, terminatethe Contractasa whole, or in respectof suchmajor part
which cannotbe put to theintendeduse.Without prejudiceto any otherrights, underthe Contractor
otherwise,the ProcuringEntity shallthenbe entitledto recoverall sumspaid for the Works or for
suchpart(as thecasemaybe),plusy n a n ¢ i ragdthecossoft dsmantlingthe same clearingthe
SiteandreturningPlantandMaterialsto the Contractor.

Removal of DefectiveWork

If the defectordamagecannotbe remediedexpeditiouslyon the Site andthe ProcuringEntity givesconsent,

the Contractomay removefrom the Site for the purposef repairsuchitemsof Plantasare defectiveor
damaged. This consent may require the Contractor to increase the amount of the Performance Security |
the full replacementostof theseitems,or to provideotherappropriatesecurity.

Further Tests

If the work of remedyingof any defectordamagemay affect the performanceof the Works, the Architect
may require the repetition of any of the tests described in the Contract. The requirement shall be made &
notice within14 daysafterthe defector damageas remedied.

These tests shall be carried out in accordance with the terms applicable to the previous tests, except that tf
shall be carried out at the risk and cost of the Party liable, under SubClause11.2 [Cost of Remedying
Defects],for thecostof theremedialwork.

Right of Access

Unti Ithe CompletionC e r t ihgsbearissuedthe Contractorshallhavesuchright of accesto the Works
as is reasonably required in orderdomply with this Clause, except as may be inconsistent with the
Procuring Entity'seasonablsecurityrestrictions.

Contractor to Search

The Contractorshall, if requiredby the Engineer,searchfor the causeof any defectonpartsof the works

that havealreadyacceptedunderthe direction of the Engineer.Unlessthe defectis to be remediedat the
costof the Contractor under StBlausell.2[Cost of Remedying Defects], the Cost of the search plus
proyt shal/l b e agrArochitkct in accodlanteenmtinSu@iaesd 3.5 [Petetmmations]
and shall be includeid the ContractPrice.

CompletonCer ti ycat e

Performanceof the Contractor'sobligations shall not be consideredto have beencompleteduntil the
Architect hasssuedthe CompletionC e r t i tgtlee&aonactor statingthe dateon which the Contractor
completechis obligationaunderthe Contract.

The Architect shal/l i ssue the Completion Certiy
DefectsLiability Period,or assoonthereafterasthe Contractothassuppliedall the Contractor'®ocuments

and completed and tested all tiorks, including remedying any defects. A copy of the Completionn
Cer t i y chaisseedstte RrbcuringEntity.

Only the CompletionC e r t iskaltbede@medo constituteacceptancef the Works.
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Unf ul @bligatiers

After the Completion Certiycate has been i ssue:
obligationwhich remainsunperformedat thattime. For the purpose®f determiningthe natureandextent
of unperformedbligationsthe Contractshallbe deemedo remainin force.

Clearanceof Site

Upon receiving the Completion Certiycate, t he
Equipmentsurplusmaterial,wreckagerubbishand TemporaryWorksfrom the Site.

If all these items have not been removed withirda@s after receipt by the Contractor of the Completion
Cer t i thecPaotuengEntity may sell or otherwisedisposeof any remainingitems. The Procuring
Entity shallbe entitled to be paid the costsincurredin connectionwith, or attributableto, suchsaleor
disposaland restoringhe Site.

11113 Any balance of the moneys from the sale shall be paid to the Contractor. If these moneys are less than tl
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ProcuringEntity'scosts the Contractorshall paythe outstandindyalanceto the ProcuringEntity.
MEASUREMENT AND EVALUATION
Works to be Measured

The Works shall be measuredand valuedfor payment,in accordancevith this Clause.The Contractor

shall show in each application under Sth auses 14. 3 [ Application for
14.10 [Statement on Completion] and 14[1Appl i cati on f or Fi nal Pay men
other particularsletailingthe amountswvhich he considergo be entitledunderthe Contract.

Whenevetthe Architectrequiresany partof the Worksto be measuredreasonabl@oticeshallbe givento

the Contractor'Representativeyho shall:

a) promptly either attend or send another qualiy
measuremengnd

b) supplyanyparticularsrequestedby the Engineer.

If the Contractor fails to attend or send a representative, the measurement made by the Architect shall &
accepted aaccurate.

Exceptas otherwisestatedin the Contract,whereverany PermanentWorks are to be measuredrom
records, thesshall be preparedby the Engineer.The Contractorshall, asandwhenrequestedattendto
examineand agreeher ecordswith the Engineer,andshall sign the samewhenagreedIf the Contractor
doesnot attend the recordshallbeacceptedisaccurate.

If the Contractorexaminesand disagreeghe records,and/ or doesnot sign them as agreed,then the
Contractor shall give notice to the Architect of the respects in which the records are asserted to b
i naccur at e. After receiving this notice, t he A
them and certify the paymentofthandisputedpart. If the Contractordoesnot so give notice to the
Architectwithin 14 daysafter beingequestedo examinetherecordstheyshallbeacceptedsaccurate.

Method of Measurement

Except as otherwise stated in the Contract:

a) Measuremerghallbe madeof the netactualquantityof eachitem of the PermanentWorks,and

b) the method of measurement shall be in accordance with the Bill of Quantities or other applicable
Schedules.

Evaluation
Except as otherwise stated in the Contract, the Architect shall proceed in accordance \@thuSal8.5
[Determinations}o agreeor determinethe value of work doneby evaluatingeachitem of work, applying

the measurement agreedd®termined in accordance with the above-Slduses 12.1 and 12.2 and the
appropriateateor pricefor theitem.
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1232 Foreachitem of work, the appropriateateor pricefor theitem shallbetherateor prices p e c forysuchi
itemin theContracor, if thereis nosuchitem,s p e c foryimithr work.

1233 Any item of work includedin the Bill of Quantitiesfor which no rate or price wass p e ¢ shallée
considered amcludedin otherratesandpricesin theBill of Quantitiesandwill notbe paidfor separately.

1234 However,for anewitem of work, a newrateor price shallbe appropriatdor suchitem of work if:
a) TheworkisinstructedunderClausel3VariationsandAdjustments],
b) norateor priceiss p e c in theCdntractfor thisitem,and

c) no speciyed rate or price is appropriate beca
executedundersimilar conditions,asanyitemin the Contract.

1235 Eachnewrateor price shallbe derivedfrom anyrelevantratesor pricesin the Contract.If noratesor prices
are relevantor the newitem of work, it shall be derivedfrom the reasonabl€ostof executingsuchwork,
prevailing marketatestogethemwith p r otgkingaccountof anyotherrelevantmatters.

1236 Until such time as amppropriate rate or price is agreed or determined, the Architect shall determine a
provisional rate or price for the purposes of I
commences.

1237 Wherethe contractpriceis differentfrom the correctedenderprice,in orderto ensurethe contractoris not
paid lessor more relative to the contractprice (which would be the tender price), paymentvaluation
c er t i apctvariatmmrderson omissionsandadditionsvaluedbasedon ratesin the Bill of Quantitiesor
scheduleof ratesin the Tender,will be adjusted by alus or minus percentage. The percentage already
worked out during tender evaluaticmworkedoutasfollows: (correctedtenderpricei tenderprice)/tender
price X 100.

124  Omissions
Whenevethe omissionof anywork formspart(or all) of a Variation,the valueof which hasnot beenagreed,
if:
a) TheContractomwill incur (or hasincurred)costwhich, if thework hadnot beenomitted,would have
been deemeth becoveredby a sumforming partof the AcceptedContractAmount;
b) Theomissionof thework will result(or hasresulted)in this sumnot forming partof the ContractPrice;
and

c) this costis not deemedo beincludedin the evaluationof any substitutedvork; thenthe Contractor
shall give notice to the Architect accordingly, with supporting particulars. Upon receiving this notice,
the Architect shall proceed in accordance with-Slduse 3.5 [Determinations] to agree or determine
this costwhich shallbeincludedin the ContractPrice.

13 VARIATIONS AND ADJUSTMENTS

131  Right to Vary

1311 Variationsmay be initiated by the Architect at any time prior to issuing the TeRinge r Cer t i y c a't
Works, either by an instruction or by a requestfor the Contractorto submita proposal.No Variation
instructed bythe Architectunderthis Clauseshallin anyway vitiate or in validatethe Contract.

1312 The Contractorshall executeand be boundby eachVariation, unlessthe Contractorpromptly gives notice
to the Architectstating(with supportingparticulars)that (i) the Contractorcannotreadily obtainthe Goods
requiredfor the Variation,or (ii) suchVariationtriggersa substantiathangein the sequencer progressof
the Works.Uponreceivingthis notice,the Architectshallcancelc o n yorvamytheinstruction.

1313 EachVariationmayinclude:

a) changes to the quantities of any item of work included in the Contract (however, such changes do not
necessarilyonstitutea Variation),

b) changedo the quality andothercharacteristicef anyitem of work,
c) changedo thelevels,positionsand/or dimensionsf any partof the Works,
d) omissionof anywork unlessit is to be carriedout by others,

e) any additional work, Plant, Materials or services necessary for the Perrdéoristincluding any
associated estson Completion boreholesandothertestingandexploratorywork, or

f)  changedo thesequencer timing of the executionof the Works.
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1323

The Contractorshallnot makeanyalterationand/ormo d i y ofahe PeonranenWorks,unlessanduntil
the Architectinstructsafterobtainingapprovalof the ProcuringEntity.

Variation Order Procedure

PriortoanyVariation OrderunderSub-Clausel3.1.4the Architect shall notify the Contractorof the nature
and formof suchvariation. As soon as possibleafter having receivedsuch notice, the Contractorshall
submitto the Engineer:

a) A descriptionof work, if any,to be performedanda programmeor its executionand

b) theContractor'proposaldor anynecessaryno d i y ctatheiPmgrasnmeaccordingto SubClause
8.3 orto anyof the Contractor'obligationsunderthe Contractand

c) theContractor'proposaldor adjustmento the ContractPrice.

Following the receipt of the Contractor's submission the Architect shall, after due consultation with the
Employerandthe Contractor decideassoonaspossiblewhetheror not the variationshallbe carriedout. If

the Architectdecideghatthevariationshallbe carriedout, he shallissuea VariationOrderclearlyi dent i y e
assuch inaccordancevith the Contractor'submissiororasmo d i lyy agleement.

If the Architect and the Contractor are unable to agree the adjustment of the Contract Price, the provisions
SubClausel3.2.2 shall apply.

Disagreementon Adjustment of the Contract Price

If the Contractorand the Architecture unableto agreeon the adjustmentof the Contract Price, the
adjustment shall be determined in accordance wi
of Daywork Prices. If the rates contained in the Bills of Quantities or Dayworks Prices are not directly
appl i cabl e workin qudstonsaitpbieatesghall be establishedy the Architectr e p e thé i n g
level of pricing in the Dayworks Prices. Where rates are not contained in the said Prices, the amount shal
be such as is in all the circumstanceasonable; e p e @ marketgrice. Due accountshall be takenof
anyoveror underrecovery ofoverheadsy the Contractorin consequencef the variation. The Contractor
shallalsobeentitledto bepaid:
a) Thecostof anypartialexecutionof the Work srenderediselessy anysuchvariation,
b) Thecostoimakingnecessarglterationgo Plantalreadymanufacturear in the courseof manufacture

or of anywork donethathasto bealteredin consequencef suchavariation,
c) anyadditionalcostsincurredby the Contractorby thedisruptionof the progresof the Worksas

detailedin theProgrammeand
d) theneteffectof theContractor'sy n a nostgiecludinginterest,causedy thevariation.

The Architect shall on this basis determinerdttes or prices to enable-agcount payment to be included in
certiycates of payment .

Contractor to Proceed

On receiptof a Variation Order, the Contractorshall forth with proceedto carry out the variation and be
boundto these Conditions in so doing as if such variation was stated in the Contract. The work shall not be
delayedpendingthe grantingof an extensionof the Time for Completionor an adjustmento the Contract
Priceunder SukClause31.3.

Value Engineering

The Contractormay, at anytime, submit to the Architect written proposalwhich (in the Contractor's
opinion) will, if adopted(i) accelerateompletion (ii) reducethe costto the ProcuringEntity of executing,
maintaining oroperatingthe Works, (iii) improvethe e f y ¢ ioevalgeyo the ProcuringEntity of the
completedNorks,or

(iv) otherwisebe of beneyt to the Procuring Entity.

Theproposalkhallbe preparedat the costof the Contractorandshallincludetheitemslistedin SubClause
13.3[Variation Procedure].

If a proposal, which is approved by the Engineer, includes a change in the design of part of the Permanent
Works,thenunlessotherwiseagreedoy both Parties:
a) TheContractorshalldesignthis part,
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b) subparagraphga)to (d) of Sub-Clause4.1[Contractor'sGeneralObligations]shallapply, and
c) if this change results in a reduction in the contract value of this part, the Architect shall proceed in
accordancevith Sub-Clause3.5[Determinations}o agreeor determineafee,which shallbeincluded
in the ContractPrice.This fee shallbehalf(50%) of thedifferencebetweerthe following amounts:
i) suchreductionin contractvalue,resultingfrom the changegxcludingadjustmentsinderSub-Clause
13.8 [Adjustments for Changes in Legislation] and-8lduse 13.8 [Adjustments for Changes in
Cost], and
i) thereduction(if any)in thevalueto the ProcuringEntity of the variedworks, takingaccountof
any improvemenin quality, anticipatedife or operationae f y ci enci es .

13.3.4 However, if the amount established in item 13.2.3 (¢) (i) is less than amount established in item 13.2.3 (c (ii

134

1341

1342

1343

1344

135

136

1361

1362

there shall not be a fee. However, if the if the amount established in item 13.2.3 (c) (i) is more than amoun
established in item 13.2.3 (c (i), it shall result in a price variation to the Procuring Entity.

Variation Procedurefor Value Engineering proposal

If the Architectrequests proposal prior to instructinga Variation,the Contractorshallrespondn writinga

s sooraspracticablegitherby giving reasonsvhy he cannotcomply (if thisis thecase)or by submitting:

a) A descriptionof theproposedvork to be performedanda programmeor its execution,

b) theContractor'proposafor anynecessaryno d i y ctatheprognasnmeaccordingto SubClause
8.3 [Programmeéndto the Time for Completion,and

c) theContractor'proposalor evaluationof the Variation.

The Architect shall, as soon as practicableafter receiving such proposal(under Sub-Clause13.2 [Value
Project Engineering] or otherwise), respond with approval, disapproval or comments. The Contractor shal
notdelay anywork whilst awaiting aresponse.

Eachinstructionto executea Variation,with any requirementgor the recordingof Costs,shallbeissuedby
the Architectto the Contractorwho shallacknowledgeeceipt.

EachVariationshall be evaluated in accordance with Clause 12 [Measuremeiivahdation], unless the
Architectinstructsor approvestherwisein accordancevith this Clause.

Paymentin Applicable Currencies

If the Contract provides for payment of the Contract Price in more than one currency, then whenever ai
adjustment is agreed, approved or determined as stated above, the amount payable in each of the applica
currencies shal/l be speciyed. For this purpose,
proportionsof the Cost of the varied work, and to the proportionsof various currenciess p e ¢ fory e d
paymenf the ContractPrice.

Provisional Sums

EachProvisionalSumshall only be used,in whole or inpart,in accordancevith the Architectinstructions,

and the Contract Price shall be adjusted accordingly. The total sum paid to the Contractor shall includ
onlysuch amounts, for the work, supplies or services to which the Provisional Sum relates, as the Architec
shall have instructedror eachProvisionalSum,the ArchitectMay instruct:

a) Workto beexecutedincluding Plant,Materialsor servicego be supplied)by the Contractorand
valued undeBubClausel3.3[Variation Procedure]and/or

b) Plant, Materials or services to be purchased byCiwetractor, from a nominated Subcontractor (as
d e y nneCthuse5 [NominatedSubcontractors]pr otherwise;andfor which thereshall be included
in the ContracPrice:

i) Theactualamountgpaid(or dueto be paid) by the Contractorand

i) asumfor overheadchargesandp r o galculatedas a percentageof theseactual amountsby
applying the relevant percentage rate (if any) stated in the appropriate Schedule. If there is no suc
rate, the percentagatestatedn the SpecialConditions of Contract shallbeapplied.

The Contractorshall, whenrequiredby the Engineer producequotations,jnvoices,vouchersand accounts
or receiptsn substantiation.

118



137

1371

1372

1373

1374

138

1381

1382

1383

1384

139

1391

1392

1393

Dayworks

For work of a minor or incidental nature, the Architect may instruct thériationshall be executed on a
daywork basis. The work shall then be valued in accordance with the Daywork Schedule included in the
Contract,and thefollowing procedureshall apply. If a Daywork Scheduléds not includedin the Contract,

this SubClauseshallnotapply.

BeforeorderingGoodsfor the work, the Contractorshall submitquotationgo the Engineer Whenapplying
for paymentthe Contractorshall submitinvoices,vouchersaandaccountr receiptsfor any Goods.

Except for any items for which the Daywork Sche
delivereachdayto the Architectaccuratestatementsénduplicatewhich shallincludethe following detailsof

the resourcessedin executingthe previousday'swork:

a) Thenamespccupationandtime of Contractor'sPersonnel,

b) thei d e nt i typeandtimemohContractor's€quipmentandTemporaryWorks,and

c) thequantitiesandtypesof PlantandMaterialsused.

One copy of each statement will, if correct, or when agreed, be signed by the Architect and returned to th
Contractor.The Contractorshall thensubmitpriced statement®f theseresourcego the Engineer prior to
theirinclusionin the nextStatementunderSub-Clausel4.3[Application for InterimPaymenCer t i yc at €

Adjustments for Changesin Legislation

The ContractPrice shall be adjustedto take accountof any increaseor decreaseén Costresultingfrom a
changein the Laws of Kenya (including the introductionof new Laws andthe repealormo d i y coht i o
existingLaws) orin thejudicial or o f y gdvexrimentalnterpretationof suchLaws, madeafter the Base
Date,which affectthe Contractoim the performancef obligationsunderthe Contract.

If the Contractor suffers (or will suffer) delay and/or incurs (or will incur) additional Cost as a result of

these changei® the Laws or in suchinterpretationsmadeafter the BaseDate, the Contractorshall give

noticeto the Architectandshallbeentitledsubjectto SubClause20.1[Contractor'sClaims]to:

a) an extension of time for any sudblay,if completion is or will be delayed, under SGtause 8.4
[Extensionof Time for Completion],and

b) paymentbf anysuchCost,which shallbeincludedin the ContractPrice.

After receivingthis notice,the Architectshall proceedn accordancevith SubClause3.5 [Determinations]
to agreeor determinghesematters.

Not withstandingthe foregoing,the Contractorshall not be entitledto an extensionof time if the relevant
delay has alreadypeentakeninto accountin the determinationof a previousextensionof time andsuch
Costshallnot beseparatelypaidif the sameshall alreadyhavebeentakeninto accountin the indexing of
any inputs to the table of adjustmentdata in accordancewith the provisions of SubClause 13.8
[Adjustmentsfor Changesn Cost].

Adjustments for Changesin Cost

InthisSubCl ause, adljf abtemenf datad means the compl ete
foreign currenciesncludedin the Scheduleslf thereis no suchtable of adjustmendata,this SubClause
shall notapply.

If this Sub-Clauseapplies,the amountspayableto the Contractorshall be adjustedfor risesor falls in the

costof labor, Goods and other inputs to ivMerks, by the addition or deduction of the amounts determined

by the formulagorescribedn this SubClause.To the extentthat full compensatiorior any rise or fall in

Costsis not covered by the provisions of this or other Clauses, the Accepted Contract Amount shall be
deemed to have includednountdo coverthe contingencyof otherrisesandfalls in costs.

The adjustmento be appliedto the amountotherwisepayableto the Contractor,asvaluedin accordance
with the appropriateScheduleandc e r tin Bagn@entCe r t i ghalkbé detsrminedrom formulaefor
eachof thecurrenciesn whichthe ContractPriceis payable No adjustments to be appliedto work valued
onthebasis ofCostor currentprices.Theformulaeshallbe of thefollowing generakype:
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Price Adjustment Formula
rices shal/l be adjusted f orpropdedfdrinée $GLCN
f so provided, the amounts certiyed in
ayment, shall be adjusted by applying the respective price adjustment factor to the
amounts due in each currency. A separat

P
I
P

P=A+BIm/lo
where:
P is the adjustment factor for the portion of the Contract Price payable.
AandBa r e c o esfpyeaii ggretds represénting theh GriCadjustable and
adjustable portions, respectively, of the Contract Price payable and
I m is the index prevailing at the end of the month being invoicedans$ the index
prevailing 30 days before Bid opening for inputs payable.
NOTE: The sum of the two coefycients A an

currency. Nor mal | vy, both coefycient
currencies, si nce -adusablg portienrot the daymeits, I
very approxi mate ygure (usually 0. 1!

nonadjustable components. The sum of the adjustments for each currency are ¢
the Contract Price.

1394 Thecostindicesor referencepricesstatedin the tableof adjustmendatashall be used.If their sourceis in
doubt, itshallbe determinedby the Engineer Forthis purposeyeferenceshall be madeto the valuesof the
indicesat stateddates(quotedin the fourthandy f tolumnsrespectivelyof thetable)for the purposeof
c | ar i pfechasourceathoughthesedates(andthusthesevalues)may not correspondo the basecost
indices.

1395 Incaseswherethe i ¢ u r roéinm ¢ ésxadt the relevantcurrency of payment,eachindex shall be
converted into the relevant currency of payment at the selling rate, established by the Central Bank ©
Kenya, of this relevarturrencyontheabovedatefor which theindexis requiredto be applicable.

1396 Until suchtime aseachcurrentcostindexis available the Architect shall determinea provisionalindexfor
the issue of Interim Payment Certiycates. When
recalculatediccordingly.

1397 If the Contractorfails to completethe Works within the Time for Completion,adjustmentf pricesthere
after shallbe madeusingeither(i) eachindexor price applicableon the date49 daysprior to the expiry of
the Time for Completion of th&Vorks,or (ii) the current index or price, whichever is more favorable to the
ProcuringEntity.

1398 Theweightings( ¢ o e f yfor ieaehoft the Jactorsof coststatedin the table(s)of adjustmentdatashall
only be adjustedf they have beenrenderedunreasonableyunbalancedor in applicable,as a result of
Variations.

14, CONTRACT PRICE AND PAYMENT
141  The Contract Price

1411 Unlessotherwisestatedn the SpecialConditions:

a) Thevalueofthepaymentc e r t ishaltb@agreedr determinedinderSub-Clausel2.3[Evaluation]
and besubjectto adjustmentsn accordancevith the Contract;

b) the Contractorshall pay all taxes,dutiesandfeesrequiredto be paid by him underthe Contract,and
the Contract Price shall not be adjusted for any of these ersépt as stated in Sutlausel3.7
[Adjustmentsfor Changesn Legislation];

c) anyquantitieswhich maybe setoutin theBill of Quantitiesor other Scheduleareestimatedjuantities
and arenotto betakenastheactualandcorrectquantities:
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1412

142

1421

1422

1423

1424

1425

1426

i) of theWorkswhichthe Contractoiis requiredto executepr
i)  for thepurpose®f ClauselgMeasuremenandEvaluation];and

d) the Contractor shall submit to the Engineer, within 30 days after the Commencement Date, a propose
breakdownof eachlump sum price in the SchedulesThe Architect may take accountof the break
down wherpreparingPaymenC e r t i lutskalinetbeboundby it.

Notwithstanding the provisions of subparagraph (b), Contractor's Equipment, inchsdirgial spare parts
therefor, importedby the Contractorfor the sole purposeof executingthe Contractshall not be exempt
from the paymenof import dutiesandtaxesuponimportation.

AdvancePayment

TheProcuringEntity shallmakeanadvancepaymentasaninterestfreeloanfor mobilizationandc a s h p o w
support, when the Contractorsubmits a guaranteein accordancewith this Clause.The total advance
payment, thenumberand timing of instalments(if more than one), and theapplicablecurrenciesand
proportionsshallbe asstatedn the SpecialConditions of Contract.

Unlessanduntil the ProcuringEntity receiveghis guaranteeor if thetotal advancepaymenis not statedin
the SpeciaConditionsof Contractthis Sub-Clauseshallnotapply.

The Architect shall deliverto the ProcuringEntity andto the Contractoran InterimPaymeniC e r t iforc at €
the advance payment or its yrst i-Glausealdh.3MApplicatianf t e
for I nterim Payment Certiycates]) and after the
accordancewith Sub-Clause4.2 [PerformanceSecurity] and (i) a guaranteeén amountsand currencies
equalto thea dvancepayment.This guaranteeshall be issuedby a reputablebankory n a ninstitatibns
electedby the Contractor and shall be in the form annexed to the Special Conditions or in another form
approved by the Procuririgntity.

The Contractor shall ensure that the guarantee is valié@m@fiodceable until the advance payment has been
repaid,butits amountshallbe progressivelyreducedy the amountrepaidby the Contractorasindicatedin

the Payment Certiycates. I f t he t eradvanceophyméenhhas g u
not beerrepaidby the date30 daysprior to the expiry date,the Contractorshall extendthe validity of the
guarantee untihe advancgpaymenthasbeenrepaid.

Unless statedotherwisein the Special Conditions of Contract, the advancepaymentshall be repaid
through percentaggeductionsrom the interim paymentsdeterminedoy the Architectin accordancevith

SubClausel 4. 6 [ | ssue of I nterim Payment Certiycates
a) Deductionsshall commenceén the nextinterim PaymentC e r t i follmvang thatin which the total
ofal | c iaterim payreedtyexcludingthe advancepaymentand deductionsand repaymentof

retention) exceed30 percent(30%) of the AcceptedContractAmountLessProvisionalSums;and

b) deductions shall be made at the amortization rate stated 8p#wal Conditions of Contractof the
amount of each I nterim Payment Certiycate (e
repaymentsas well as deductionsfor retentionmoney)in the currenciesand proportionsof the
advance paymenintil suchtime asthe advancepaymenthasbeenrepaid;providedthat the advance
paymentshall be completely repaid prior to the time when 90 percent (90%) of the Accepted Contract
Amount lessProvisionalSumshasbeenc e r t for gagnaent.

If the advance payment has not been repaid prior to the issue of the-Takimgr Cer t | Waka t e

or prior to termination under Clause 15 [Termination by Procuring Entity], Clause 16 [Suspension and
Terminationby Contractor]or Clausel9 [Force Majeure] (asthec asemay be), the whole of the balance

then outstanding shall immediately become due and in case of termination under Clause 15 [Termination b
Procuring Entity], except for SeBlause 14.2.7 [Procuring Entity's Entitlement to Termination for
Convenience]payableby the Contractorto the ProcuringEntity.
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Application for Interim PaymentCer t i ycat es

The Contractorshall submit a Statement(in numberof copiesindicatedin the Special Conditions of
Contract) to the Architect after the end of eachmonth,in aform approvedby the Engineer,showingin
detail the amounts towhich the Contractor considersitself to be entitled, together with supporting
documentswhich shall include thereporton the progressduring this month in accordancewith Sub
Clause4.2TProgresReports].

The Statement shall include the following items, as applicable, which shall be expressed in the variou:
currenciesn whichthe ContractPriceis payablejn thesequencésted:

a) the estimated contract value of Wrksexecuted and the Contractor's Documents produced up to the
end of the month (including Variationsbut excludingitems describedin subparagraphgb) to (g)
below);

b) anyamountsto be addedanddeductedor changesn legislationandchangesn cost,in accordance
with SubClause 13.7 [Adjustments for Changes in Legislation] and@abse 13.8 [Adjustments
for Changesn Cost];

c) anyamountto be deductedor retention,calculatedoy applyingthe percentag®f retentionstatedin
the Special Conditions of Contracto the total of the above amounts, until the amount so retained by
the Procuring Entity reaches the limit of Retention Money (if any) statéte Special Conditions of
Contract;

d) any amountsto be addedfor the advancepaymentand (if more than one instalment)and to be
deductedor its repayment$n accordancevith Sub-Clausel4.2[AdvancePayment];

e) anyamountsto be addedand deductedfor Plantand Materialsin accordancevith Sub-Clausel4.5
[Plant andVaterialsintendedfor the Works];

f)  any other additions or deductionswhich may have becomedue under the Contractorotherwise,
including thosaunderClause20 [Claims, DisputesandArbitration]; and

g) thedeductionof amountsc e r tin ajl geviousPaymenCer t i ycat es.
Schedule ofPayments

| fthe Contractincludesa scheduleof paymentsspecifyingtheinstalmentdn which the ContractPricewill
be paidthenunlessotherwisestatedn this schedule:

a) The instalmentsquotedin this scheduleof paymentsshall be the estimatedcontractvaluesfor the
purposes ofubparagrapt{a) of Sub-Clausel4.3[Applicationfor InterimPaymenCer t i ycat es

b) SubClausel4.5[PlantandMaterialsintendedfor the Works] shallnot apply; and

c) If theseinstalmentsare not d e y rby réferenceto the actual progressachievedin executingthe
Works,andif actualprogresss foundto belessor morethanthaton which this scheduleof payments
was based, then the Architect may proceed in accordance witiCBuise 3.5 [Determinations] to
agree or determine revised instalments, which shall take account of the extent to which progress is les
or more tharthaton which theinstalmentsverepreviouslybased.

If the Contractdoesnot includea scheduleof paymentsthe Contractorshall submitnon-binding estimates

of the payments which he expects to become due
submitted within 42 days after the Commencement Date. Revised estimates shall be submitted at quarter
intervals,until the TakingOverC e r t ihgsbearissuedor theWorks.

Plant and Materials intended for the Works

If this SubClauseapplies,Interim PaymentC e r t i ghallantcleds, under subparagraph(e) of Sub
Clause 14.3(i) anamountfor Plantand Materialswhich havebeensentto the Site for incorporationin the
PermaneniWorks,and (ii) a reduction when the contract value of such RiadtMaterials is included as
part of the Permaneforksundersubparagraph{a) of SubClausel4.3[Application for Interim Payment
Certiycates].

If the lists referredto in subparagraphgb)(i) or (c)(i) below are not includedin the Schedulesthis Sub
Clause shalhotapply.
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46.4

TheArchitectshalldetermineandcertify eachadditionif thefollowing conditionsar e s at i sy e d:

a) TheContractorhas:
i) kept satisfactory records (including the orders, receipts, Costs andl Riseit and Materials)
which areavailablefor inspectionand
(i)  submittedstatemenbf the Costof acquiringanddeliveringthe PlantandMaterialsto the Site,
supportedy satisfactoryevidence;

and either:

b) therelevantPlantandMaterials:
i) arethoselistedin the Schedulesor paymentwhenshipped,
i) have beeshippedo Kenya,enrouteto the Site,in accordancevith the Contract;and

iif)  are described in a clean shipped bill of lading or other evidence of shipment, which has been
submitted to the Architect together with evidence of payment of freight and insurance, any other
documentsreasonablyrequired, and a bank guaranteein a form and issuedby an entity
approvedby theProcuringEntity in amountsandcurrenciesequalto the amountdue underthis
SubClause:this guaranteenay be in a similar form to the form referredto in SubClausel4.2
[AdvancePayment] and shall be valid until the Plant and Materials are properly stored on Site
and protected against loslgmageor deteriorationpr

c) therelevantPlantandMaterials:
i) arethoselistedin the Schedulesor paymentwhendeliveredto the Site,and

i)  have been delivered to and are properly stored on the Site, are protected against loss, damage ¢
deterioratiorandappeato bein accordancevith the Contract.

The additional amount to be certiyed shalll be
determination of the cost of the Plant and Materials (including delivery to Site), taking account of the
documentsnentionedn this SubClauseandof the contractvalueof the PlantandMaterials.

The currenciesfor this additionalamountshall be the sameasthosein which paymentwill becomedue

when the contract value is included under-pabagraph (a) oubClause 14.3 [Application for Interim
Payment Certiycates]. At that ti me, the Payment
shall be equivalertb, andin the samecurrenciesandproportionsas, this additionalamountfor the relevant
Plantand Materials.

Issueof Interim PaymentCer t i ycat es

No amount wil/l be certiyed or paid wuntil the Pr
Security. Thereafter,the Architect shall, within 30 days after receiving a Statementand supporting
documents, deliver to the Procuring Entity and

state the amount which the Architect fairly determines to be due, with all supporting particulars for any
reduction or withholdingnadeby the Architecton the Statemenif any.

However,prior to issuingthe TakingOver C e r t i fgr theaWoeks, the Architect shall not be boundto
issuean InterimPaymentC e r t i iry an antoentwhich would (after retentionand other deductions)e
lessthanthe minimumamountof InterimPaymentC e r t i (§f eng)stategin the SpecialConditions of
Contract. In this eventthe Architectshallgive noticeto the Contractoraccordingly.

An InterimPaymenC e r t islatinatbeavithheldfor anyotherreasonalthough:

a) if anything supplied or work done by the Contractor is not in accordance with the Contract, the cost of
rectiycation or replacement may be withheld
and/or

b) if the Contractorwasor is failing to performanywork or obligationin accordancevith the Contract,
andhad beerson o t ibytkedngineerthe valueof this work or obligationmay be withheld until
thework or obligationhasbeenperformed.

The Architect may in any Payment Certiycate mak

madeto any previousPaymentCe r t i & PaymeatCe r t i shall aot lee deemedto indicate the
Architect acceptancepproval,consenor satisfaction.
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14.7

1471

1472

14.8

1481

1482

1483

14.9

1491

1492

1493

1494

1495

1496

Payment

The ProcuringEntity shallpayto the Contractor:

a) The advancepaymentshall be paid within 60 daysafter signing of the contractby both partiesor
within 60 daysafter receiving the documentsin accordancewith SubClause 4.2 [Performance
Security]andSub Clausel4.2[AdvancePayment]which everis later;

b) The amountc e r t in gaehthterim PaymentC e r t i witlina60 @ays after the Architect Issues
Interim Paymen€Cer t iand at e;

c) the amount certiyed i n the Fafterthé Prddwingrietity issue r t
Interim PaymentC e r t i §raftet determinationof any disputedamount shown in the Final
Statement irccordancevith Sub-Clausel6.2[TerminationbyContractor].

Paymentof the amountdue in eachcurrencyshall be madeinto the bank account,nominatedby the
Contractorjn thepaymentcountry(forth is currency)s p e c in thesCdntract.

DelayedPayment

If the Contractordoesnot receivepaymentin accordancevith Sub-Clausel4.7 [Payment],the Contractor
shall be entitled to receive ynancing charges |
period ofdelay.Thi s peri od shall be deemed t o c¢ o mGlausec e <

14.7 [Payment], irrespective (in the case of its-gatagraph (b) of the date on which any Interim Payment
Certi vissued. e i s

Thesey n a n chargeghallbe calculatedat the annualrateof threepercentag@ointsabovethe meanrate
of theCentralBankin Kenyaof the currencyof paymentor if notavailable theinter bankofferedrate,and
shallbe paidin suchcurrency.

The Contractorshall be entitled to this paymentwithout formal notice andc e r t i yaodawithout n
prejudice toanyotherright or remedy.

Paymentof Retention Money

Whenthe TakingOverC e r t ihgsbegrissuedfor the Works,they r Isalf of the RetentionMoney shall

b e c e bytthie Arehidect for paymentto the Contractor.If a TakingOverC e r t iiyisseetf@a a
Sectionor part of the Works, a proportion of the RetentionMoney shall be ¢ e r t ang paid. This
proportionshall behalf (50%) of the proportion calculated by dividing the estimated contract value of the
Section or part, by the estimatgch &€dntractPrice.

Promptly after the latest of the expiry dates of the Defects Liability Periods, the outstanding balance of the
RetentionMoney shall be ¢ e r t by yhe Architect for paymentto the Contractor.If a Taking-Over
Certiycate was issued for a Soktbet Reemion Maneypshath peo r t
certiyed an dafteptleiexpiry gateof ihp DefegtsN o t i y ®eribdifoothe Section.This
proportionshall behalf (50%)of the proportioncalculatedby dividing the estimatedcontractvalue of the
Sectionby theestimated/ n a | CRricet r act

However,if any work remainsto be executedunderClausell [DefectsLiability], the Architect shall be
entitled towithholdc e r t i ¢f thaestimatertostof this work until it hasbeenexecuted.

When calculating these proportions, no account shall be taken of any adjustments un@aSab13.7
[Adjustmentsfor Changesn Legislation]andSub-Clause13.8Adjustmentsfor Changesn Cost].

Unless otherwise stated in the Special Conditions, when the Téking r Cer t i ycat e has
Works and the y r balf of the RetentionMoney hasbeenc e r t forypayhentby the Engineer,the
Contractor shall be entitled to substitute a Retention Money Security guarantee, in the form annexed to th
Special Conditions or in another form approved by the Procuring Entity and issued by a reputable bank o
ynanci al selectesby thetContractorfor thesecondhalf of the RetentionMoney.

The Procuring Entity shall return the Retention Money Security guarantee to the Contractor within 14 days
afterreceivinga copyof theCompletionCer t i ycat e.

14.10 Statementat Completion
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14101 Within 84 days after receiving the Taki@yv e r Ce r t i Warks,the Coftraator shatl submit to
the Architect three copies of a Statement at completion with supporting documents, in accordance witl
Sub Clausel4.3[Applicationfor InterimPaymenC e r t i yskowihge s | ,
a) the value of all work done in accordance with the Contract up to the date stated in theOhating
Ce r t ifor theMorks,
b) anyfurthersumswhichthe Contractorconsiderdo bedue,and
c) an estimate of any other amounts whicé Contractor considers will become due to him utitker
Contract Estimatedamountsshallbe shownseparatelyn this Statemenat completion.

14102 TheArchitectshallthencertify in accordancevith SubClausel4.6[Issueof InterimPaymenCe r t i yc at
14.11 Application for Final PaymentCer t i ycat e

14111 Wit hin 60 days
copies of a dr
Engineer:

a) Thevalueof all work donein accordancevith the Contractand
b) Any furthersumswhichthe Contractorconsidergo bedueto him underthe Contractorotherwise.

after receiving the Completion C
f

aft ynal statement with supporti:

14112 If the Architect disagreesith or cannotverify any part of the drafty n athtementthe Contractorshall
submit suchfurther information as the Architect may reasonablyrequire within 30 daysfrom receiptof
saiddraft and shallmakesuchchangesn the draft asmay be agreedbetweenthem. The Contractorshall
thenprepareand submito the Architectthey n athtemenasagreedThis agreedstatements referredto
in theseConditionsas thefi F i $itadt ement 0.

14113 However,if, following discussiondetweenthe Architectandthe Contractorandany changego the draft
y nal s whicha&eagreedjt becomesevidentthata disputeexists,the Architectshalldeliverto the
Procuring Entity (with a copy to the Contractor
dr aft ynalTherneadfetmemt . i f t he di s p+Chuse 20.4 [Olstamnend | vy
Dispute Board's Decision] or Sutlause 20.5 [Amicable Settlement], the Contractor shall then prepare
and submit to the Procuririgntity (with acopyto the Engineer)a Final Statement.

14.12 Discharge

Whensubmittingthe Final Statementthe Contractorshall submita dischargevhichc o n y thatitse total

of the Final Statement represents full and ynal
connection with the Contract. This discharge may state that it becomes effective when the Contractor he
receivedthe PerformanceSecurityandthe out standingbalanceof this total, in which eventthe discharge

shall beeffectiveon suchdate.

14.13 Issueof Final PaymentCer t i ycat e

14131 Within 30days after receiving the Final Statement and discharge in accordance wiitlaGsd 14.11
[Application for Final PaymentC e r t i gndSaultCéalisel4.12[Discharge]the Architectshall deliver,
to theProcuringEntity andto the Contractorthe FinalPaymenC e r t iwhichahalkstate:

a) Theamountwhichhefairly determinessy n a dlué,and

b) After giving creditto the ProcuringEntity for all amountspreviouslypaid by the ProcuringEntity and
for all sumsto which the ProcuringEntity is entitled, the balance(if any) due from the Procuring
Entity to the Contractoor from the Contractorto the ProcuringEntity, as thecasemaybe.

14132 | f the Contractor has not applied f subClaase F4ilh a |
[Application for Final PaymentC e r t i gndSutlkCéalisel4.12[Discharge],the Architect shall request
theContractor to do so. If the Contractor fails to submit an application within a period of 30 days, the
Architect shall i ssue the Final Payment Certiyec

14.14 Cessationof Procuring Entity's Liability

14141 The ProcuringEntity shall not be liable to the Contractorfor any matteror thing underor in connection
with the Contract or execution of tNgorks,except to the extent that the Contractor shall have included an
amount expressly fat:
a) In theFinal Statemenandalso,
b) (except for matters or things arising after the issue of the T&kmge r Ce r t | Wokgihthe f or
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Statemenat completiondescribedn SubClausel4.10[Statementat Completion].

14142 However, this SubClause shall not limit the Procuring Entity's liability underhisin d e mni ycat i

14.15

151

152

1521

obligations, or the Procuring Entity's liability in any case of fraud, deliberate default or reckless misconduct
by the Procurindentity.

Currencies of Payment

The ContractPriceshallbe paidin the currencyor currenciesramedn the Scheduleof Payment
Currencieslf more thanonecurrencyis sonamed paymentshallbe madeasfollows:

a) If the AcceptedContractAmountwasexpressedh Local Currencyonly:

i) theproportionsor amountsof the Local andForeignCurrenciesand they x eatesof exchange
to be usedor calculatingthe paymentsshallbe asstatedin the Scheduleof PaymeniCurrencies,
exceptas otherwisagreedy bothParties;

ii) payments and deductions under ®ilause 13.5[Provisional Sums] and Se®lause 13.7
[Adjustments for Changesin Legislation] shall be made in the applicable currenciesand
proportions; and

iii) otherpaymentsanddeductiomsdersubparagraphsga) to (d) of SubClausel4.3[Application for
I nterim Payment Certiycates] shall be made
paragrapha) (i) above;

b) paymentofthedamages p e c in thesSpecialConditionsof Contract shallbemadein the
currencies angroportionss p e c in theSdheduleof PaymentCurrencies;

c) otherpaymentdo the ProcuringEntity by the Contractorshallbe madein the currencyin which the
sum wasexpendedy the ProcuringEntity, or in suchcurrencyasmay be agreedoy both Parties;

d) if anyamountpayableby the Contractorto the ProcuringEntity in a particularcurrencyexceedshe
sum payableby the Procuring Entity to the Contractorin that currency,the Procuring Entity may
recoverthe balanceof this amountfrom the sums otherwise payableto the Contractorin other
currenciesand

e) if noratesof exchangarestatedn the Scheduleof PaymeniCurrenciestheyshallbethose
prevailingon theBaseDateanddeterminedy the CentralBankof Kenya.

TERMINATION BY PROCURING ENTITY
Notice tocorrect any defects orfailures

If the Contractor fails to carry out any obligation under the Contract, the Architect may by naotice require
the Contractor to make good the failure and to remedy it within 30 days.

Termination by Procuring Entity

The Procuring Entity shall be entitled to terminate the Contract if the Contractor breaches the contract
based on following circumstances which shall include but not limited to:

a) fails to comply with SukClause 4.2 [Performance Security] or with a notice underGabse 15.1
[Notice to Correct],

b) abandons th@&/orksor otherwise plainly demonstrates the intention not to continue performance of
his obligations under the Contract,

c) withoutreasonablexcusdails:
i) to proceedwith theWorksin accordancevith Clause8 [CommencemenDelaysand
Suspension], or
i)  to comply with a notice issued under SOlause 7.5 [Rejection] or Sublause 7.6 [Remedial
Work], within 30 daysafterreceivingit,

d) subcontracts the major part or whole of Werksor assigns the Contract without the consent of the
ProcuringEntity,

e) becomeshankruptor insolvent,goesinto liquidation, hasa receivingor administrationorder made
against him, compounds with his creditors, or carries on business under a receiver, trustee or manag
for theb e n ef s creditors,or if anyactis doneor eventoccurswhich (underapplicableLaws) has
asimilar effectto anyof theseactsr events or

f)  givesor offersto give (directly or indirectly) to any persomany bribe, gift, gratuity, commissioror
other thingof value,asaninducementorreward:
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1522

1523

1524

1525

1526

153

154

155

i)  for doingor for bearingto do anyactionin relationto the Contract,or
i)  for showingor for bearingto showfavor or disfavorto any personin relationto the Contract,or

i) if any of the Contractor'sPersonnelagentsor Subcontractorgjives or offers to give (directly or
indirectly) to any personany suchinduce mentorrewardas is describedin this subparagraph(f).
However lawful inducementsindrewardsto Contractor's?ersonneshall not entitle termination,or

g) If thecontractor repeatediyails to remedydeliversdefectivework,

h) based on reasonabl e evidence, has engaged in
AppendixB to theseGeneralConditions,incompetingfor or in executingthe Contract.

In any of these events or circumstances, the Procuring Enéty upon giving 14 days' notice to the
Contractor, terminate the Contract and expel the Contractor from the Site. However, in the case of suk
paragrapl{e) or (f) or (g) or (h), the ProcuringEntity may by noticeterminatethe Contracimmediately.

The Procuring Entity's election to terminatethe Contractshall not prejudice any other rights of the
ProcuringEntity, underthe Contractorotherwise.

The Contractorshall thenleavethe Site and deliver any requiredGoods,all Contractor'sDocumentsand

other design documents made by or for him, to the Engineer. However, the Contractor shall use his be
efforts to complyimmediately with any reasonable instructions included in the notice (i) for the assignment
of any subcontracgnd(ii) for theprotectionof life or propertyor for the safetyof the Works.

After terminationthe ProcuringEntity may completethe Worksand/or arrangefor any otherentitiesto do
so. The Procuring Entity and these entities may then use any Goods, Contractor's Documents and oth
design documentsiadeby or on behalfof the Contractor.

The Procuring Entity shall then give notice that the Contractor's Equipment and Tenmforiaswill be
releasedo the Contractorat or nearthe Site. The Contractorshall promptly arrangetheir removal,at the

risk and cost of the Contractor. However, if by this time the Contractor has failed to make a payment due t
the Procuringentity, theseitemsmay be sold by the ProcuringEntity in orderto recoverthis payment Any
balanceof the proceedshallthenbe paidto the Contractor.

Valuation at Date of Termination

As soonas practicableafter a notice of terminationunder SubClause15.2 [Termination by Procuring
Entity] hastakeneffect,the Architectshallproceedn accordancevith Sub-Clause3.5 [Determinationsfo
agreeor determine the value of thWorks,Goods and Contractor's Documents, and any other sums due to
the Contractofor work executedn accordancevith the Contract.

Paymentafter Termination

After a notice of termination under Stidause 15.2 [Termination by Procuring Entity] has taken effect, the
Procuring Entity may:
a) Proceedn accordancavith Sub-Clause2.5[ProcurinEntity's Claims],
b) withhold further payments to the Contractor until the costs of execution, completion and remedying of
any defects,damagedor delayin completion(if any),andall othercostsincurredby the Procuring
Entity, have beemstablishedand/or

c) recoverfrom the Contractorany lossesand damagesncurredby the ProcuringEntity and any extra
costs of completing th@/orks, after allowing for any sum due to the Contractor under-Glalbise
15.3[Valuation at Date of Termination]. After recovering any such losses, damages and extra costs,
the Procuringentity shallpayanybalanceo the Contractor.

Procuring Entity's Entitlement to Termination for Convenience

The Procuring Entity shall be entitled to terminate the Contract, at any time at the Procuring Entity's
convenienceby giving notice of suchterminationto the Contractor.The terminationshall take effect 30

days after the later of the dates on which the Contractor receives this noheeRooturing Entity returns

the PerformanceSecurity. The ProcuringEntity shall not terminatethe Contractunderthis Sub-Clausein
orderto execute th&Vorksitself or to arrange for th#Vorksto be executed by another contractor or to
avoid a termination of the Contract by the Contractor under Clause 16.2 [Termination by Contractor]. After
this termination, the Contractor shall proceed in accordance wittCBuise 16.3 [Cessation @fork and
Removal of Contractor's Equipment] and shall be paid in accordance witGl&ude 16.4 [Payment on
Termination].
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156

157

1571

1572

161

1611

1612

1613

1614

162

163

1631

Fraud and Corruption

The Contractor shall ensure compliance with the Kenya Government's<Cémtiption Laws and its
prevailing sanctions.

Corrupt gifts and paymentsof commission

The Contractorshallnot;

a) Offer or give or agreeto give to any personin the service of the Procuring Entity any gift or
consideration oanykind asaninducemenbr rewardfor doingor for bearingto doorfor havingdone
or for borneto do anyactin relationto the obtainingor executionof this or any otherContractfor the
ProcuringEntity or for showingor for bearingto showfavor or disfavorto any personin relationto
this or anyothercontractfor the ProcuringEntity.

b) Enterinto this or any othercontractwith the ProcuringEntity in connectiorwith which commission
has beerpaid or agreedto be paid by him or on his behalfor to his knowledge,unlessbeforethe
Contractis made particulars of any such commission and of the terms and conditions of any
agreement for the paymeiiereof havebeendisclosedn writing to the ProcuringEntity.

Any breachof this Condition by the Contractoror by anyoneemployedby him or acting on his behalf
(whether with or without the knowledge of the Contractor) shall be an offence under the provisions of the
Public Procuremenand AssetDisposalAct (2015) and theAnti-Corruptionand Economic Crimes Act
(2003)of the Laws ofKenya.

SUSPENSIONAND TERMINATION BY CONTRACTOR
Contractor's Entitlement to SuspendwWork

If the Architectfails to certify in accordancevith SubClausel4.6[Issueof InterimPaymentCer t i yc at
or SubClausel4.7 [Payment],or not receivinginstructionsthat would enablethe contractorto proceed

with the works in accordance with the program, the Contraoty, after giving not less than 30 days'
notice to the Procuringntity, suspend work (or reduce the rafevork) unless and until the Contractor has
received the Payme@ e r t i npasamdbleyidenceor paymentas thecasemay beand asdescribedn
thenotice.

The Contractor's action shal/l not pr eJausdl4d8Be hi s
[DelayedPaymentlandto terminationunderSubClausel6.2[TerminationbyContractor].

I f the Contractor subsequently receives such Pa
relevantSub-Clauseandin the abovenotice) beforegiving a notice of termination,the Contractorshall
resume normablorking assoonasis reasonablyracticable.

If the Contractorsuffersdelay and/orincursCostasa resultof suspendingvork (or reducingthe rate of
work) in accordance with thiSubClause, the Contractor shall give notice to the Architect and shall be
entitled subjecto Sub-Clause20.1[Contractor'sSClaims]to:

a) an extension of time for any sudelay,if completion is or will be delayed, under SGlause 8.4
[Extensionof Time for Completion],and
b) paymentof anysuchCostplusp r owhichshallbeincludedin the ContractPrice.

After receivingthis notice,the Architectshallproceedn accordancevith SubClause3.5[Determinations]
to agreeor determinghesematters.

Termination by Contractor

The Contractorshallbe entitledto terminatethe Contractif:

a) the Architect fails, within 60 days after receiving a Statement and supporting documents, to issue the
relevantPaymenCer t i ycat e,

b) the Contractordoesnot receivethe amountdueunderan Interim PaymentC e r t i wjtheina00 days
after theexpiry of thetime statedin SubClausel4.7 [Payment]within which payments to be made
(exceptfor deductionsn accordanceavith Sub-Clause2.5[ProcuringEntity's Claims]),

c) theProcuringEntity substantiallyfails to performhis obligationsunderthe Contractin suchmanneras
to materially and adverselyaffect the economicbalanceof the Contractand/or the ability of the
Contractorto performthe Contract,
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1632

1633

164

165

17.

171

1711

1712

d) a prolonged suspension affects the whole ofWweks as described in SuBlause8.11 [Prolonged
Suspensionjor

e) the Procuring Entity becomes bankrupt or insolvent, goes into liquidation, has a receiving or
administration order made against hitompounds with his creditors, or carries on business under a
receiver, trustee or manager for the beneyt o
(underapplicableLaws) hasa similar effectto any of theseactsor events.

f)  the Contractor does not receive the Architect instruction recording the agreement of both Parties ol
t he f u lofy thememditions for the Commencementof Works under SubClause 8.1
[Commencemerf Works].

In any of these events or circumstances, the Contragrupon giving 14 days' notice to the Procuring
Entity, terminatethe Contract.However,in the caseof subparagraph(f) or (g), the Contractormay by
notice terminatéhe Contractimmediately.

The Contractor'slectionto terminatethe Contractshall not prejudiceany otherrights of the Contractor,
under theContractorotherwise.

Cessationof Work and Removalof Contractor's Equipment

After a notice of termination under S@hause 15.5 [Procuring Entity's Entitlement to Termination for

Convenience], Sullause 16.2 [Termination by Contractor] or Sblause 19.6 [Optional Termination,

Payment and Release] has taken effect, the Contractor shall promptly:

a) cease all further work, except for such work as may have been instructed Asclitect for the
protectionof life or propertyor for the safetyof the Works,

b) hand over Contractor's Documents, Plant, Materials and other work, for which the Contractor has
receivedpaymentand

c) removeall otherGoodsfrom the Site,exceptasnecessarjor safety,andleavethe Site.

Paymenton Termination

After a notice of termination under S@ause 16.2 [Termination by Contractor] has taken effect, the
Procuring Entity shall promptly:

a) ReturnthePerformancé&ecurityto the Contractor,

b) pay theContractor in accordance with S@ause 19.6 [Optional Termination, Payment and Release],
and

c) pay to the Contractor the amount of any loss or damage sustained by the Contractor as a result of th
termination.

RISK AND RESPONSIBILITY
Indemnities

The Contractorshallindemnify and hold harmlessthe ProcuringEntity, the ProcuringEntity's Personnel,
and their respective agents, against and from all claims, damages, losses and expenses (including legal fe
and expense$) respecbf:

a) Bodily injury, sicknessdiseaseor death,of any personwhat so everarisingouto for in the courseof
or by reasorof the Contractor'sdesign(if any), the executionand completionof the Works andthe
remedying ofany defectsunlessattributableto anynegligencewillful actorbreachof the Contractby
the ProcuringEntity, the ProcuringEntity's Personnelpr any of their respectiveagentsand

b) damageto or loss of any property,real or personal(other than the Works), to the extentthat such
damageor loss arises out of or in the course of or by reason of the Contractor's design (if any), the
execution and completioof the Worksandthe remedyingof any defectsunlessandto the extentthat
any suchdamage otossis attributableto any negligencewillful actor breachof the Contractby the
Procuring Entity, the ProcuringEntity's Personneltheir respectiveagents,or anyonedirectly or
indirectly employedby anyof them.

The ProcuringEntity shall indemnify and hold harmlessthe Contractor,the Contractor'sPersonneland

their respective agents, against and from all claims, damages, losses and expenses (including legal fees «
expenses) in respect of (1) bodihury, sickness, disease or death, which is attributable to any negligence,
willful act or breachof the Contractby the ProcuringEntity, the ProcuringEntity's Personnelpr any of

their respectiveagents,and (2) the mattersfor which liability may be excludedfrom insurancecover, as
describedn subparagraphs (d)(i), (i) and (iii) of SuBlause 18.3Insurance Against Injury to Persons

and Damage to Propertyjnlessandto the extentthat any suchdamageor loss is attributableto any
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172

1721

1722

1723

1724

173

174

1741

1742

@)

(b)

1743

175

negligence,willful actor breachof the Contract by the contractor,the contractor'sPersonnel.their
respectiveagentspr anyonedirectly orindirectly employedby any of them.

Contractor's Care of the Works

The Contractor shall take full responsibility for the care ofwksand Goods from the Commencement
Dateuntil the TakingOverC e r t iisjissued(oeis deemedo beissuedunderSubClausel0.1[Taking
Over of theWorksand Sections]) for th&/orks,when responsibility for the care of thiéorksshall pass to
the Procuringentity. If a TakingOverC e r t iisjissuadoeis sodeemedo beissued)for any Sectionor
partof theWorks,responsibilityfor the careof the Sectionor partshallthenpasso the ProcuringEntity.

After responsibilityhasaccordinglypassedo the ProcuringEntity, the Contractorshall take responsibility
for the careof any work which is outstandingon the date statedin a TakingOverC e r t i yniil this e ,
outstanding workasbeencompleted.

If any loss or damage happens to Wierks, Goods or Contractor's Documents during the period when the
Contractorisresponsiblefdheir care,from any causenot listed in SubClausel7.3 [Procuring Entity's
Risks], theContractorshall rectify the loss or damageat the Contractor'sisk and cost,so that the Works,
Goodsand Contractor'®ocumentsonformwith the Contract.

The Contractorshall be liable for any loss or damagecausedby any actionsperformedby the Contractor

aftera TakingOver Certiycate has been issued. The Cont
which occurs after a TakinQverCer t i ycat e has been issued and wl
which the Contractor wd&ble.

Procuring Entity's Risks

The risks referred to in Se®lause 17.4 [Consequences of Procuring Entity's Risks] bel@®gfan as they
directly affect the execution of the Works in Kenya, are:

a) Warhostilities(whetherwar be declaredor not),

b) rebellion, riot, commotion or disorder, terrorism, sabotage by persons other than the Contractor's
Personnel,

c) explosive materials, ionizing gradiation or contaminationby radio-activity, except as may be
attributableto theContractor'siseof suchexplosivesradiationor radic-activity,

d) pressuravavescausedy aircraftor otheraerialdevicegravelingat sonicor supersonispeeds,

e) useor occupatiorby the ProcuringEntity of any partof the PermanentVorks,exceptasmay be
s p e cin theCdntract,

f)  designof anypartof the Worksby the ProcuringEntity's Personnebr by othersfor whomthe
Procuring Entityis responsibleand

g) anyoperationof theforcesof naturewhichis Unforeseeabler againstwhich anexperienced
contractor coulahotreasonablhjhavebeenexpectedo havetakenadequatgreventiveprecautions.

Consequencesf Procuring Entity's Risks

If andto the extentthatany of therisks listed in SubClausel7.3 aboveresultsin lossor damageto the
Works, Goodsor Contractor'sDocumentsthe Contractorshall promptly give notice to the Architect and
shallrectify thislossor damageo the extentrequiredby the Engineer.

If the Contractorsuffersdelayand/or incurs Costfrom rectifying this lossor damagethe Contractorshall
give afurthernoticeto the Architectandshall be entitledsubjectto SubClause20.1[Contractor'sClaims]
to:

An extensionof time for any such delay, if completionis or will be delayed,under SubClause 8.4
[Extensionof TimeforCompletion]and

Paymentof any suchCost,which shallbeincludedin the ContractPrice.In the caseof subparagraphge)and
(g) of SubClause 17.3 [Procuring Entity's Risks], Accrued Costs shall be payable.

After receiving this further notice, the Architect shall proceed in accordance witkCl3ube 3.5
[Determinations}o agreeor determinghesematters.

Intellectual and Industrial Property Rights
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1751 In this SubCl| aus e, Ainfringemento shalll refer to an i
registered design, copyright, trade mark, trade name, trade secret or other intellectual or industrial propert
right relating to theVorks;and ficl ai mo shal l refer to a claim (
infringement.

1752 Whenevera Party doesnot give notice to the other Party of any claim within 30 daysof receivingthe
claim,t h e Partyshallbedeemedo havewaivedanyright toindemnityunderthis SubClause.

1753 TheProcuringEntity shallindemnifyandhold the Contractorharmlessagainstandfrom anyclaim alleging
an infringementvhichis or was:
a) Anunavoidableresultof the Contractor'ssompliancewith the Contract,or
b) A resultof anyWorksbeingusedby the ProcuringEntity:
i) for apurposeotherthanthatindicatedby, or reasonablyo beinferredfrom, the Contract,or
i) in conjunction with anything not supplied by tGentractor, unless such use was disclosed to the
Contractorprior to the BaseDateor is statedn the Contract.

1754 The Contractorshall indemnify and hold the ProcuringEntity harmlessagainstandfrom any other claim
which ariseut of or in relationto (i) the manufactureuse,saleor import of any Goods,or (ii) anydesign
for which theContractotis responsible.

1755 If a Partyis entitledto b e i n d e mumdenthés GubClause,the indemnifying Party may (at its cost)
conductnegotiationdor the settlemenof the claim, andanylitigation or arbitrationwhich may arisefrom
it. The other Party shall, at the request and cost of the indemnifying Party, assist in contesting the claim
This otherParty (andits Personnel)shall not make any admissionwhich might be prejudicial to the
indemnifying Party, unless thendemnifying Party failed to take over the conductof any negotiations,
litigation or arbitrationuponbeing requestetb do soby suchotherParty.

1756 For operationand maintenanceof any plan to requipmentinstalled, the contractorshall grant a non
exclusive andhonttransferabldicenseto the Procuring Entity underthe patent,utility models,or other
intellectualrights ownedby the contractoror a third party from whom the contractor hasreceivedthe
rights to grant sublicenses andshall also grant to the Procuring Entity a nonexclusive and non
transferableights (without therightsto sublicense)to usethe know how andothertechnicalinformation
disclosedo the contractor underthe contract. Nothingontainecherein shallbe construedastransferring
ownershipof any patent,utility model,trademark, design, copy right, kndvaw or other intellectual rights
from the contractor or any other third party to the Procuginiity.

176  Limitation of Liability

1761 Neither Party shall be liable to the other Party for loss of use of anyw orks, loss of p r o Igsk of any
contractor forany in director consequentialoss or damagewhich may be sufferedby the other Partyin
connectiorwith the Contract,otherthanass p e ¢ i gravidedih SubClause8.7 [Delay Damages]Sub
Clausell.2[Costof Remedying Defects]; SuBlause 15.4 [Payment after Termination]; Stibuse 16.4
[Payment on Termination];SubClause 17.1 [Indemnities]; SubClause 17.4(b) [Consequencesof
ProcuringEntity's Risks] andSub-Clausel7.5[IntellectualandIndustrial PropertyRights].

1762 Thetotal liability of the Contractorto the ProcuringEntity, underor in connectiorwith the Contractother
than undeiSubClause4.19 [Electricity, Waterand Gas], Sub-Clause4.20 [Procuring Entity's Equipment
andFree Issue Materials], Sullause 17.1 [Indemnities] and S@ause 17.5 [Intellectual and Industrial
Property Rights]shall not exceedthe sumresultingfrom the applicationof a multiplier (lessor greater
thanone)to the Accepted Contract Amount, as statethim Special Conditions of Contract or (if such
multiplier or other sunms not sostated}he AcceptedContractAmount.

1763 This Sub-Clauseshall not limit liability in any caseof fraud, deliberatedefaultor recklessmisconductoy
the defaultingParty.

177 Useof Procuring Entity's Accommodation/Facilities

1771 The Contractorshalltakefull responsibilityfor the careof the ProcuringEntity providedaccommodation
and facilities,if any, as detailedin the Sp e c i y framt thie oespectivedates of handover to the
Contractoruntil cessatiorof occupation(wherehandover or cessatiorof occupationrmay take placeafter
thedatestatedn the TakingOverC e r t ifor theaMor&s).

1772 If anylossor damagehappengo any of the aboveitemswhile the Contractoris responsibldor their care
arising fromany causewhatsoeventherthanthosefor which the ProcuringEntity is liable, the Contractor
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shall,at his owncost,rectify thelossor damageo the satisfactiorof the Engineer.
INSURANCE
General Requirementsfor Insurances

In this Cl ®aséeéyonimeaunasindgor each type of insur:
maintainingtheinsurances p e c in thegalevantSubClause.

Wherever the Contractor is the insuriBgrty,each insurance shall be effected with insurers and in terms
approvedby the ProcuringEntity. Thesetermsshall be consistentwith any termsagreedby both Parties
before thedate of the Letter of Acceptance.This agreemeniof terms shall take precedenceover the
provisionsof this Clause.

Whereverthe ProcuringEntity is the insuring Party,eachinsuranceshall be effectedwith insurersandin
terms acceptabl® the Contractor.Thesetermsshall be consistentvith any termsagreedby both Parties
beforethe date of the Letter of Acceptance. Thigreement of terms shall take precedence over the
provisions of this Clause.

If apolicy is requiredto indemnifyjoint insured the covershallapply separatelyo eachinsuredasthough

a separate policy had been issued for each of
insured, namelyn additionto the insureds p e c in this @lause,(i) the Contractorshall act underthe
policy on behalf oftheseadditionaljoint insuredexceptthat the ProcuringEntity shall act for Procuring
Entity's Personnel(ii) additionaljoint insuredshall not be entitledto receivepaymentgdirectly from the
insureror to haveany other directdealingswith the insurer,and (iii) the insuring Party shall requireall
additionaljoint insuredto complywith theconditionsstipulatedn thepolicy.

Each policy insuring againstloss or damageshall provide for paymentsto be madein the currencies
requiredt o rectify the | oss or damage. Payments r ec:¢
the loss or damage.

The relevantinsuring Party shall, within the respectiveperiods statedin the Special Conditions of
Contract (calculatedrom the CommencemeriDate),submitto the otherParty:

a) Evidencethattheinsuranceslescribedn this Clausehavebeenaffected,and

b) copies of the policies for the insurances described inGabse 18.2 [Insurance faiorks and
Contractor's Equipment] anHubClause 18.3 [Insurance against Injury to Persons and Damage to
Property].

When each premiumis paid, the insuring Party shall submit evidenceof paymentto the other Party.
Whenever evidencer policiesaresubmittedtheinsuringPartyshallalsogive noticeto the Engineer.

Each Party shall comply with the conditions stipulated in each of the insurance policies. The insuring Part)
shall keep the insurers informed of any relevant changes to the executionVibrkeeand ensure that
insurancas maintainedn accordancsvith this Clause.

NeitherPartyshallmakeany materialalterationto the termsof anyinsurancewithout the prior approvalof
the otherParty.If aninsurermakes(or at temptsto make)any alteration,the Partyy r 8 6 t iby tbed
insurershall promptlygive noticeto the otherParty.

If the insuring Party fails to effect and keepin force any of the insurancest is requiredto effect and
maintain undethe Contractorfails to provide satisfactoryevidenceand copiesof policiesin accordance

with this Sub Clausethe otherPartymay (atits optionandwithout prejudiceto any otherright or remedy)

effect insurance for the relevant coverage and pay the premiums due. The insuring Party shall pay th
amount of these premiunisthe otherParty,and theContractPriceshallbe adjustedaccordingly.

Nothing in this Clause limits the obligations, liabilities or responsibilities of the Contractor or the Procuring
Entity, underthe othertermsof the Contractorotherwise Any amountsnot insuredor not recoveredrom
the insurershallbeborneby the Contractorand/orthe ProcuringEntity.

Procuring Entity in accordancewith these obligations, liabilitieso r responsibilities.However, if the
insuring Partyfails to effect and keep in force an insurance which is available and which it is required to
effect and maintain under the Contract, and the other Party neither approves the omission nor effect
insurance for the coveragelevantto this default,any moneyswhich shouldhavebeenrecoverableunder
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thisinsuranceshallbe paidby theinsuringParty.

Paymentdy onePartyto the otherParty shall be subjectto Sub-Clause2.5 [ProcuringEntity's Claims] or
Sub Clause20.1[Contractor'sSClaims],asapplicable.

18114 The Contractorshallbe entitledto placeall insuranceelatingto the Contract(including, but not limited to
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the insuranceeferredto Clausel8) with insurersfrom any eligible sourcecountry.
Insurance for Works and Contractor's Equipment

The insuring Party shall insurethe Works, Plant, Material sandContractor'sDocumentsor not lessthan
the full reinstatementostincluding the costsof demolition, removalof debrisand professionafeesand
p r o Fhis insuranceshall be effective from the dateby which the evidences to be submittedundersub
paragraph(a) of SubClausel18.1 [GeneralRequirementdor Insurances]until the date of issueof the
TakingOverC e r t ifor theAMorgs.

The insuring Party shatfhaintain this insurance to provide cover until the date of issue of the Performance
Cer t i fgrtossordamageor whichthe Contractoris liable arisingfrom a causeoccurringprior to the

issue of the TakinPv er Cer t i y c a tdamnage eansed b the Contractorsin tleercourse of any
other operationéincludingthoseunderClausell [DefectsLiability]).

The insuring Party shall insure the Contractor's Equipment for not less than the full replacement value
including deliveryto Site. For eachitem of Contractor'sEquipmentthe insuranceshall be effectivewhile
it is beingtransportedo the Siteanduntil it is no longerrequiredasContractor'€€quipment.

Unlessotherwisestatedn the SpecialConditions,nsurancesinderthis Sub-Clause:
a) Shallbe effectedandmaintainedoy the ContractorasinsuringParty,

b) shall be in the joint names of the Parties, who shall be jointly entitled to receive payments from the
insurers paymentdeingheldor allocatedto the Partyactuallybearingthe costsof rectifying theloss

or damage,
c) shallcoverall lossanddamagdrom anycausenot listedin Sub-Clausel7.3[ProcuringEntity's Risks],
d shall al so cover, to the extent speciycally r

damage to a part of ttWorkswhich is attributable to the use or occupation by the Procuring Entity of

another part of th&vVorks,and loss or damage from the risks listed in-patagraphs (c), (g) and (h)of

SubClause 17.3 [Procuring Entity's Risks], excluding (in each case) risks which are not insurable at

commercially reasonable terms, with deductibles per occurrence of not more than the amount stated

the Special Conditions of Contract(if an amountis not so stated,this subparagraph(d) shall not

apply), and

e) mayhoweverexcludelossof, damageo, and renstatemenof:

i) a part of theworkswhich is in a defective condition due to a defecitsndesign, materials or
workmanship(but cover shall include any other parts which are lost or damagedas a direct
resultof this defectiveconditionandnot asdescribedn sub-paragrapl{ii) below),

i)  apartof theWorkswhichis lostor damagednorderto reinstateany otherpartof the Worksif
this otherpartis in a defectiveconditiondueto a defectin its design materialsor workmanship,

iii)  apartof the Workswhich hasbeentakenoverby the ProcuringEntity, exceptto the extentthat
the Contractoiis liable for thelossor damageand

iv) Goodswhile theyarenotin Kenya,subjectto Sub-Clausel4.5[PlantandMaterialsintendedfor
theWorks].

If, morethanone year after the BaseDate, the coverdescribedn subparagraph(d) aboveceasedo be
available atcommerciallyreasonabldgerms,the Contractorshall (as insuring Party) give notice to the
ProcuringEntity, with supportingparticulars.The ProcuringEntity shallthen(i) be entitledsubjectto Sub

Clause 2.5 [Procuring Entity'sClaims] to paymentof an amount equivalentto such commercially
reasonabléermsastheContractor should have expected to have paid for such cover, and (ii) be deemed,
unless he obtains the cover at commerciadlgsonabléerms,to haveapprovedthe omissionunderSub
Clausel8.1[GeneralRequirements fonsurances].

Insurance againstinjury to Personsand Damageto Property

The insuring Party shall insureagainsteachParty'sliability for any loss,damagedeathor bodily injury

which may occur to any physical property (except things insured unde€l8ube 18.2 [Insurance for

Works and Contractor's Equipment]) or to any person (except persons insured undelasaeé 18.4

[Insurance for Contractor'®ersonnel]),which may arise out of the Contractor'sperformanceof the
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Contractandoccurring beforeheissueof thePerformanc&€ er t i ycat e .

This insuranceshall be for a limit per occurrenceof not less than the amountstatedin the Special
Conditions of Contract, with no limit on the numberof occurrenceslf an amountis not statedin the
SpecialConditions of Contract, this SubClauseshallnotapply.

Unlessotherwisestatedn the SpecialConditions theinsurances p e c in thieSdibClause:
a) Shall beeffectedandmaintainedby the ContractorasinsuringParty,
b) shallbein thejoint namesof the Parties,
c) shall be extended to cover liability for all loss and damage to the Procuring Entity's property (except
thingsinsuredunderSubClausel8.2)arisingout of the Contractor'performancef the Contractand
d) mayhoweverexcludeliability to the extentthatit arisesfrom:
i)  theProcuringEntity'sright to havethe PermanentWorksexecutedn, over,under,in or
i)  throughanyland,andto occupythislandfor the PermanenWorks,
iif) damagewhichis anunavoidableesultof the Contractor'bligationsto executehe
iv)  Worksandremedyanydefectsand

v) acause listed in SuBlause 17.3 [Procuring Entity's Risks], except to the extent that cover is
availableat commerciallyreasonabléerms.

Insurance for Contractor's Personnel

The Contractor shall effect and maintain insuranceagainstliability for claims, damagesJossesand
expenses (includintegal feesand expensesarising from injury, sicknessdiseaseor deathof any person
employedby theContractoror any otherof the Contractor's?ersonnel.

The insuranceshall cover the Procuring Entity and the Architect againstliability for claims, damages,
losses anaxpensegincluding legal feesand expensesgrising from injury, sicknessdiseaseor deathof
anyperson employeltly the Contractoroany otherof the Contractor'ersonnelexceptthatthis insurance
may exclude losseandclaimsto the extentthatthey arisefrom any actor neglectof the ProcuringEntity
or of the Procuring Entity'fersonnel.

The insurance shall be maintained in full force and effect during the whole time that these personnel ar
assistingn the executionof the Works. For a Subcontractor'smployeesthe insurancemay be effectedby
the Subcontractohut theContractorshallberesponsibléor compliancewith this Clause.

FORCE MAJEURE
D e y n iof HoroertMajeure

InthisClausefi F o0 Ma g e mearsanexceptionakventor circumstance:

a) Whichis beyonda Party'scontrol,

b) WhichsuchPartycould not reasonabhihaveprovidedagainsteforeenteringinto the Contract,
c) which, havingarisen,suchPartycouldnot reasonabljhaveavoidedor overcome,and

d) whichis not substantiallyattributableto the otherParty.

Force Majeuremay include, but is not limited to, exceptionaleventsor circumstance®f the kind listed

below,s olongasconditions(a) to (d) aboveares at i sy ed:

a) war,hostilities(whetherwar be declaredr not), invasion,actof foreignenemies,

b) rebellion,terrorism,sabotagdy personstherthanthe Contractor'®Personnelrevolution,
insurrection, militaryor usurpedpower,or civil war,

c) riot, commotiondisorder strikeor lock out by persontherthanthe Contractor's?ersonnel,

d) munitions ofwar, explosive materials, ionizing radiation or contamination by radiovity, except as
maybeattributabletotheContractor'suseofsuchmunitexgpsivesradiationor radic-activity, and

e) naturalcatastrophesuchasearthquakehurricane typhoonor volcanicactivity.

Notice of Force Majeure

If a Party is or will be prevented from performing its substantial obligations under the Contract by Force
Majeure,thenit shall give noticeto the other Party of the eventor circumstancegonstitutingthe Force
Majeure andshall specify the obligations,the performanceof which is or will be prevented.The notice

shall be given within 14 days after the Party became aware, or should have basame of the relevant
event or circumstanaenstitutingForceMajeure.
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The Party shall, having given notice, be excused performance of its obligations for so long as such Forc
Majeurepreventst from performingthem.

Not withstandingany otherprovisionof this Clause ForceMajeureshallnot apply to obligationsof either
Party tomakepaymentgo the otherPartyunderthe Contract.

Duty to Minimize Delay

Each Party shall at all timesse all reasonable endeavors to minimize any delay in the performance of the
Contractas a resultof Force Majeure.A Party shall give notice to the other Party whenit ceasego be
affectedby theForceMajeure.

Consequencesf Force Majeure

If the Contractoris preventedfrom performing his substantialobligationsunderthe Contractby Force
Majeure ofwhich notice hasbeengiven under Sub-Clause19.2 [Notice of Force Majeure], and suffers
delayand/or incurs Cost by reason of such Force Majeure, the Contractor shall be entitled subjeet to Sub
Clause 20.1 [Contractor's Claims] to:

a) an extension of time for any sudelay,if completion is or will be delayed, under SGhbause 8.4
[Extensionof Time for Completion],and

b) if the event orcircumstance is of the kind described in-gapagraphs (i) to (iv) of SuGlause 19.1
[ Dey noaf FarceNtajeure] and,in sub-paragraphgii) to (iv), occursin Kenya, paymentof any
such Cost, including the costs of rectifying or replacing Werks and/or Goods damaged or
destroyed by Force Majeur e, to the extent t h
referred to in SubClausel18.2Insurancefor WorksandContractor'€Equipment].

After receivingthis notice,the Architectshallproceedn accordancavith SubClause3.5[Determinations]
to agreeor determinghesematters.

Force Majeure Affecting Subcontractor

If any Subcontractor is entitled under any contract or agreement relating\Wotksto relief from force
majeureon termsadditionalto or broaderthanthoses p e ¢ in this @lause,suchadditionalor broader
force majeure events or circumstances shall not excuse the Contractgusrioomance or entitle him to
relief underthis Clause.

Optional Termination, Paymentand Release

If the execution of substantially all théorksin progress is prevented for a continuous period of 84 days by
reasorof ForceMajeureof which noticehasbeengiven underSub-Clausel9.2[Notice of ForceMajeure],

or for multiple periodswhich total morethan140daysdueto thesamen o t iFgreeBlajeure,theneither
Party maygive to the otherPartya noticeof terminationof the Contract.In this event,theterminationshall
takeeffect 7 days after the notice is given, and the Contractor shall proceed in accordance \GikiwSeb
16.3 [Cessationf Work andRemovalof Contractor'€€quipment].

Upon such termination, the Architect shall determine the value of the work done and issue a Payment

Ce r t iwpichahaliénclude:

a) theamountspayableforanyworkcarriedoutforwhichapriceisstatedintheContract;

b) theCostof PlantandMaterialsorderedfor the Workswhich havebeendeliveredto the Contractoror
of which the Contractor is liable to accept delivery: this Plant and Materials shall become the property
of (and be at the risk of) the Procuring Entity when paid for by the Procuring Entity, and the
Contractorshall placehe sameatthe ProcuringEntity'sdisposal,

c) other Cost or liabilities which in the circumstances were reasonably and necessarily incurred by the
Contractorin the expectatiorof completingthe Works;

d) theCostof removalof TemporaryWorksand Contractor'sEquipmentfrom the Site andthe returnof
these itemso the Contractor'svorksin his country(or to anyotherdestinatiomat no greatercost);and

e) the Costof repatriationof the Contractor'sstaff andlab or employedwholly in connectionwith the
Worksat the dateof termination.

Releasdrom Performance

Not withstanding any other provision of this Clause, if any event or circumstance outside the control of the
Parties(including, but not limited to, Force Majeure) ariseswhich makesit impossibleor unlawful for
either or both Partiesto f u lity dr their contractualobligationsor which, underthe law governingthe
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